United States District Court
Northern District of California

© 00 N o o b~ wWw N P

N T N R N T N T O T T N T N T T T o e T e S
0o N o o A WO N BRP O O 0O N o A W DN - O

Case 5:14-cv-04062-LHK Document 289 Filed 05/25/16 Page 1 of 80

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

ROBERT A. NITSCH, et aJ. Case N014-CV-04062LHK

Plaintiffs, ORDER GRANTING -IN-PART AND
y DENYING-IN-3$57 3/$,17,))671
: MOTION EOR CLASS
CERTIFICATION
DREAMWORKS ANIMATION SKG INC.,
et al, Re: Dkt. N0.203
Defendans.

Plaintiffs Robert A. Nitsch, Jr., Georgia Cano, and David Wentworth (collectively,
330DLQWLIIVT LQGLYLGXDOO\ DQG RQ EHKDOI RI D FOD
claims against their former employers, Blue Skyd®s, Inc.;.DreamWorks Animation SKG,
Inc.; Two Pic MC LLC, formerly known as ImageMovers Digital LLC; Lucasfilm Ltd., LLC;
Pixar; Sony Pictures Animation Inc. and Sony Pictures Imageworks, Inc., and The Walt Disng

&RPSDQ\ FROOHFWL Y RI@tiffs Hegel tBab Def@miants conspired to suppress,

! plaintiffs filed a motion for preliminary approval of class action settlement with Blue Sky
6WXGLRV ,QF (&) 1RV %OXH 6N\ 6WXGLRV ,QF
to class certification. Plaintiffs also filed a motion for prehiary approval of class action
settlement wittfSony Pictures Animation InendSony Pictures Imageworks, lnafter
'"HIHQGDQWVY RSSRVLWLRQ W BeeECBDNoV2F3HUWLILFDWLRQ
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and actually did suppress, employee compensation to artificially low levels by agreeing not tq

VROLFLW HDFK RWKHUfVY HPSOR\HHV DQG E\ HI[FKDQJLQ

violation of Section 1 of th8herman Act, 15 U.S.C.8 &DOLIRUQLDYV &a.BMWe.Z&U I

Prof. Code 86720 DQG &DOLIRUQLDTV 8QIDLU &RIPEu$ &/Rri¥. ICBI® /
88 17200et seq.

%HIRUH WKH &RXUW LV 3ODLQWLIIVY] ORWLRWIRU (&
No. 203. The Court held a hearing on the Motion on May 6, 26aéECF No. 27§ minutes);
(&) 1R 30D\ 7UMDQYVYCI FRQVLGHUHG W Krbl aBDribW, ltHe \V ]
relevant law, and the record in this case, the Court GRAINTRRART and DENIES IN PART

3ODLQWLIIVY] ORWLRQ IRU &0DVYV &HUWLILFDWLRQ DQG
class.
. BACKGROUND

This is a consolidated class action brought by former employees alleging antitrust clai
against their former employemgho are various animation and visual effects studios with
principal places of business in Californ@HFRQG $PHQGHG &RPSODLQW 3
Plaintiffs contend that Defendants engaged in a conspiracy to fix and suppress employee
compensation ani restrict employee mobility.

A. Factual Background

1. The Parties

Defendants include the following animation and visual effects studios: Blue Sky Studig
,QF 3% OXH 6N\’ D 'HODZDUH FRUSRUDWLRQ ZLWK LWV
Connecticut '"UHDP:RUNV $QLPDWLRQ 6.* ,QF S3'UHDP:RUNV’
its principal place of business in Glenddlalifornig Two Pic MC LLC, formerly known as

ImageMovers Digital LLC 3, P D J H 0 ®i\jitalJ Va Delaware corporation with its prineip

2 Defendant Blue Sky Studios, Inc. has its principal place dhbss in Greenwich, Connecticut,
but Plaintiffs allege that it is owned by Twentieth Century Fox Film Corporation, which has itg
principal place of business in Los Angeles, California. SAC | 22.
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place of business in Burbar®alifornia /XFDVILOP /WG //& 3/XFDVILOP
corporation with its principal place of business in San FrandBalifornia Pixar, a California
corporation with its principal place of business in Emerywllalifornia* Sony Pictures
Animation, Inc. and Sony Picture® DJHZRUNV ,QF FROOHFWLYHO\ 3
California corporations with their principal places of business in Culver Calfornig and The
:DOW 'LVQH\ &RPSD§Delavare kpdiation with its principal place of business i
Burbank,California®> SAC 1122 29.

Plaintiffs are artists and engineerko were previously employed by four of the named
Defendantsld. 19 1921. Nitsch worked for Sony Picture Imagewonk2004 and DreamWorks
from 2007 to 2011d. 1 19. Cano worked for Walt Disney Feature Animation from 2004 to 200
ImageMovers Digital in 2010, and at various other visual effects and animation stddfo20.
Wentworth worked at ImageMovers Digitabfm 2007 to 2010d. § 21. Nitsch is a resident of
Massachusetts, and Cano and Wentworth are residents of Califdr§if.1921.

2. Inre High-Tech Employee Litigation and the Department of Justice investigation

There is significant factual overlap betwn@e 3 ODLQWLIIVY DOOHJDWInR (
re High-Tech Employee LitigatigiNo. 1:CV-02509 / +. High-Tech’ DV ZHOO DV

FRPSODLQWY ILOHG E\ WKH '"HSDU \RikaH Queastn, aXdeéwralF H 3
Silicon Valley technalgy companies. As the factual history of the relddegh-Techaction and

the DOJ complaints UHOHYDQW WR WKH VXEVWDQFH RI 30DLQW
the Court briefly summarizes tii@ctualbackground othose prior proceedindslow.

From 2009 to 2010, the Antitrust Division of the DOJ investigated the employment ang

recruitment practices of various Silicon Valley technology companies, including Adobe Syste

3 7KH SDUWLHVY SDSHUV DOVR WK HW DWW FS RLQ@W YV 30D .Q
ILM is a division of Lucasfilm.

* According to Plaintiffs, ILM, Lucasfilm, and Pixar have been owned by Defendant The Walt
Dlsney Company sinc2006 (Plxar) andOlZ(ILM and Lucasfilm) SAC 11 2526.

>'LVQH\ DOVR 3RYHUVHHVY WKH RSHUDWLRQV RI" :DOW 'L
Walt Disney Feature Animation. SAC { 29.
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Inc., Apple, Inc., Google, Inc., Intel Corp., and Intuit, IBeeln re High-Tech EmplLitig., 856 F.

Supp. 2d 1103, 1109 (N.D. Cal. 2012). In September of 2010, the DOJ then filed civil complgints

in the D.C. District Couragainst the abovementioned technology companies, in addition to Pixar

and Lucasfilmld. The DOJ filel its complaint against Adobe, Apple, Google, Intel, Intuit, and
Pixar on September 24, 2010. On December 21, 2010, the DOJ firdeparateomplaint

against Lucasfilmld. & n.1. The defendants, including Pixar and Lucasfilm, stipulated to

proposed final judgments in whithe defendantb JUHHG WKDW WKH '2-1V FRPS

FODLPV XQGHU IHGHUDO DQWLWUXVW ODZ DQG DJUHHG
maintainng or enforcing any agreement with any other person or in any way refrain from . . .
soliciting, cold calling, recruiting, or otherwise competing for employees of the other pddson.
at 110940 (quoting Adobe Proposed Final Judgment at 5). The D.@id&ourt entered the

stipulated proposed final judgments in March and June 2014t 1110.

TheHigh-Techplaintiffs filed five separate state court actions between May and July 2011.

Following removal, transfer to San Jose to the undersigned jutddiepasolidation, theligh-

Techplaintiffs filed a consolidated amended complaint on September 13, AifttTech 856 F.
Supp. 2cat 11124 3. In their complaint, theligh-Techplaintiffs alleged antitrust claims against
their employerand allegedhattKk H GHIHQGDQWYV KDG FRQVSLUHG 3WR
FRPSHQVDWLRQ DQG WR UHY 8 LLDS Work spsdicalyy theigiRTEEhO L W
SODLQWLIIV DOOHJHG D FRQVSLUDF\ FRPSULVHG RI DQ
DJUHHPIH QDWW - 2QH DJUHHPHQW WKH 3'RnvbRed/o8eR O G &

FRPSDQ\ SODFLQJ WKH QDPHV RI WKH RWKHU FRPSDQ\TV

instructing its recruiters not to cold call the employees of the other comgahyaddtion to the
'R 1RW &ROG &D O O HiphJTé¢hpldmitfifa sy allggedHhat Pixar and Lucasfilm,
defendants in botHligh-Techand the instant action, entered into express, written agree(tgnts

to QRW FROG FDOO HDFK R Wity th&Jdihér idampanRrwirehieVer makivg Rn Qffer

WR DQ HPSOR\HH RI WKH RWKHU FRPSDQ\ DdQatl11l. QRW WR
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3. Alleged Conspiracy in the Instant Action

S$OWKRXJIK 30O0DLQWLIIVY IDFWXDO DOOHJIJRWXBQYWB
rulings in this case, a brief summary of the allegations is provided b&low-depth analysis of
the factual record submitted in support of the motion for class certification will be discussed i
SectionlV.B, infra.

Here, Plaintiffs allge that Defendants conspired to suppress compensation in two way
J)LUVW 'HIHQGDQWY DOOHJHGO\ HQWHUHG LQWR D VFKH
SAC T 6HFRQG 'HIHQGDQWY DOOHJHGO\ HQJDJHG LQ 3F
exchanged competitively sensitive compensation information and agreed upon compensation
UDQJHV ~ ZKLFK ZRXOG DUWLILFLDOO\ OLPLW FRPSHQVI
prospective employeekd.

a. Anti-Solicitation Scheme

According to Plaintiffsas inHigh-Tech 3'HIHQGDQWYVY DJUHHG QRW W

FRFRQVSLUDWRUVY HPSOR\HHV WR LQIRUP WKHP RI DYUL[

KDG DSSOLHG IRU D MRE RSHQL QTR TKiL s6li€ttatiol, Hlso Kdvgh L

DV SFROODO0OLQJ “ LV 3D NH\ FRPSHWLWLYH WRRO LQ D SUH
VNLOOH®@E ODERODLQWLIIV DYHU WKDW HPSOR\HHV RI FH
PDLQ SRROV RI SRWHQWLDO KLUH V studid thatvsr€ Bot\ackivelp O R
VHDUFKLQJ IRU QHZ HPSOR\PHQW DUH 3PRUH OLNHON\dW }
+LULQJ DQ HPSOR\HH IURP D FRPSHWLWRU MWAbs&tative D (
solicitation, these employees are also difficult to reath: H | H Q G D QaMivithtionQ@ahdme

DOVR DOOHJHGO\ LQFOXGHG *QRWLI\LQJ HDFK RWKHU Z
position with another Defendant, and agreeiRgO LPLW FRXQWHURIIHUY4% Q
ORUHRYHU '"HIHQGDQWY DOOHJHGO\ 3 RIWHQ UHIUDLQHG
ZLWKRXW WKH SHUPLVVLRQ RI WKH FXUUHQW HPSOR\HU
employment tan unemployed prospective hire if that individual had an outstanding offer from

another Defendankd. I 46.
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$FFRUGLQJ WR 30DLQWLIIV 3WKH URRWY RIVWKAHKHE

George Lucas, the former Lucasfilm Chairman ofthe BdaiQ G &(2 VROG /XFDVIL

SFRPSXWHU GLYLVLRQ™ WR 6WHYH -REV ZKR KDG UHFHQ(
company Pixarld. 3AL[DUYJV 3UHVLGHQW (G &DWPXOO /XFDV DA(
subsequently reached an agreement to restramctirapetition for the skilled labor that worked
IRU WKH W ZR Id& Rilasdan@UuebSfilin allegedly agreed to the following terms: (1) not
FROG FDOO HDFK RWKHUfV HPSOR\HHYV WR QRWLI\ H
FRPSDQ\IRAHIHP SDQ G WKDW DQ\ RITHU E\ WKHi.R WeithdrU F
Pixar nor Lucasfilm would engage in counterofféds {1 4751 (citing internal Pixar email sent
on January 16, 2006).

Plaintiffs further allege that while the conspiracigorated with Pixar and Lucasfilm,
Catmull brought additional studios into the fdld. § 52. According to Plaintiffs, Blue Sky,
DreamWorks, ImageMovers Digitithe Sony Defendantand Walt Disney Animation Studios
all became part of the argolicitaion conspiracy during the mi2l000s and agreed not to directly
UHFUXLW HDFK RW.HY¥H3HY HPSOR\HHV

b. Compensation Ranges

In addition to the antsolicitation scheme, Plaintiffs further allege that Defendants
SGLUHFWO\ FRPPXQLFDWHE ®IQG PHWDUHI XOADUHE XIRQ H
i FLWLQJ ODUFK HPDLO |UR MHusnahResHhivrceslofr H 3 UH
McAdams). According to Plaintiffs, Defendants met at least once a year in California at meet
organized by the ©ner Company, a third party that apparently collects indisgtegific salary
information.

$W WKH RIILFLDO PHHWLQJV 'HIHQGDQWYV 3V HamolgK

pQ \

)W
) G

H

participating animation studiok. 7KH VXUYH\ NQRZQ 6D\ WHUR Y& GRIQY |

® plaintiffs dismissed a separate Defendant, ImageMovers LLC, without prejudice pursuant tg
tolling agreement on Januarg¢,12015. ECF No. 83. The dismissal of ImageMovers LLC did no
affect ImageMovers Digital.
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ZDJH DQG VDODU\ UDQJHV IRU WKH VWXGLRVY WHFKQLH
H[SHULHQ KHTHe purpdse of the meetingad the Croner Surveyas for Defendants to
SFRQILUP RU DGMXVW KWKttt hi@anv&Quizés\and Pe@rditthg personnel
from DreamWorks, Pixar, Lucasfilm, Disney, ImageMovers, the Sony Defendants, Blue Sky,
Digital Domairl attended these survey meetings, in addition to other studids88. Defendants
alsorequ& WHG 3FXVWRP FXWV™ RI WKH VXUYH\ LQIRUK.NYBL R
These custom cutdlegedlyincluded compensation data limitedi» S3VSHFLDO VXEVH
Survey participants, namely Blue Sky, DreamWorks, Lucasfilm, Sony, arfid Bt

30DLQWLIIV DYHU WKDW "HIHQGDQWYV XVHG WKH &U
of job positions across companies; they discussed, agreed upon and set wage and salary ra
during meals, drinks and other social gatherings that tekelydutside of the official Croner
PHHWLULRIV "~ '"HIHQGDQWVY KXPDQ UHVRXUFHV DQG UHFU
3VLGH” PHHWLQJVY DW WKH 6LJJUDSK FRQIHUHQFH D PD
senior personnel from Blue SkyixBr, DreamWorks, Lucasfilm, and Sony Picture ImageWorks
attendedId. 1 91.

Plaintiffs further allege that Defendants regularly emailed each other with specific salg
UDQJHV 30DLQWLIIV FRQWHQG WKDW 'HIHQGDQWVY 3FR
wages and salaries, but extended to other benefits and terms of\&hiplQ I 1797.

$FFRUGLQJ WR 30DLQWLIIV 'HIHQGDQWVY FRPPXQL
OLPLWHG WR-ELOMW|WWKDDQJIHANQHXW UDWKHU '"HIHQGD QW \
in large groups with competitively sensitive confidahtiurrent and future compensation
LQIRUP MV LERQ *

'"HIHQGDQWVY KXPDQ UHVRXUFHY DQG UHFUXLWLQJ

communicated via telephoné. 113 As Plaintiffs describe it, the Croner survey meetings, sid

" Plaintiff also dismissed former defendant Digital Domain 3.0 without prejudice pursuant to g
tolling agreementSeeSAC at 19 n.3.
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meetings, emails DQG WHOHSKRQH FDOOV 3SSURYLGHG WKH PHDQ"

FROOXGH DQG WR LPSOHPHQW DQG HQIRUFH WKHIFERQV

1114. According to PlaintiffsexecutivesV XFK DV 3L[DUYV ARIQH D P& DWVV X

conversations were inappropriaféd. 5,11041.
Plaintiffs further allege that while press reports in 2009 noted that the DOJ was

investigating antsolicitation agreements among higgch companies, including Google and

Apple, there was no indidah that the DOJ was also investigating Pixar, Lucasfilm, or any other

S LI

animation companyd. 1 119. Plaintiffs aver that September 17, 2010 marked the first news story

naming Pixar as a company under investigation, but that there was no public digtlasans
other Defendant in the instant action was part of the conspicacjff 119, 184. According to
Plaintiffs, Lucasfilm was implicated in the Pixar investigation in December 2010, buthusitil
Court unsealed certain filings in thiggh-Techcasethere was no public information that the othg
Defendants in this action had engaged in similar con¢tlid®laintiffs also cite the absence of
news coverage as proof that Plaintiffs had no way of discovering the conspiracy, as even ind
journalists wWHUH 3 XQDEOH WR GLVFRYHU DQG8H[SORUH WKH H

c. Fraudulent Concealment

-

ustr

RC

In their SAC, Plaintiffs allege that Defendants fraudulently concealed the conspiracy and

therefore prevented the Plaintiffs from filing their claims on time. Plasngiffege that Defendants

(1) took affirmative steps to keep their conspiracy a secret; (2) affirmatively misled class mer

by claiming that compensation and recruiting was determined by factors other than the allege

conspiracy; and3) took affirmativesteps to mislead class members about the conspiracy durin
the High-Techlitigation.
I.  Affirmative steps to keep their conspiracy a secret
30DLQWLIIV DYHU WKDW "HIHQGDQWY FDUULHG RXW
GHVLJQHG WR D MRILGS. Bleimiffd Eldint tRa®Defendants limited meetings to top
executives antdbuman resourceslPSOR\HHYVY S3DYRLGHG GLVFXVVLQJ W,

GRFXPHQWYV T[ed aheceBssriRylcfeating evidence that might alert Plaintiffs . . . to the
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CRQVSLUDF\TVdHHN-WIEQ@RMWY DOVR DOOHUNGQ\PRISWHGJI VR U

possible, instead of communication via emiall. 143.
ii. Pretextual statements regarding compensation and recruiting

30DLQWLIIV IXUWKHU DOOHJH WKDW "HIHQGDQWYV 31
materially false and misleading explanations for compensation decisions and recruiting and
UHWHQWLRE@. SUDFMRIUSFHWDPSOH 'HIHQ G D Q WY KrochdrEd s¥ateW
WKDW WKH\ SURYLGH BrRFER®YHWLWHWDEORRSHRVOWLR(
SODLQWLIIV 3KLG> ¥ @mpetitiothakKndrmBllly Bxisty &nioky rival employers
KDG EHHQ UHVWUDIHQ®H®E. E\ FROOXVLRQ °

30DLQWLIIV DOVR DOOHJH WKDW '"HIHQGDQWVY RZQ
SPLVUHSUHVHQWHG WKH WUAXWK DERXW "W KHHQ ESFRD@WE\YL Y B

6HFXULWLHY DQG ([FKDQJH &RPPLVWLIREY, ahd (l&at Detdddahts P 1|

made pretextual and misleading statements regarding recruiting and retenficdt66.
$FFRUGLQJ WR 30DLQWLIIV '"HIHQGDQWYV 3P lewhpldySesiH V H ¢
attracttalent, LQFOXGLQJ /BRMOAMAHQMIW RVQVLWY UHFUXLWLQJ Z
RQ WKH ORRNRXW IRU WDOHQW ~ GHVSLWH KDYLQJ DJU
competitorsld. § 166.
iii.  Misleading statements during theHigh-Tech litigation

Plaintiffs further akkge that Defendants Pixar and Lucasfilm made affirmative
misrepresentations to Plaintiffs and class members at the outsetbfth€echlitigation. 1d.
1171. According to Plaintiffs, Pixar and Lucasfitmsleadinglydenied that the anfolicitation
agUHHPHQW 3ZDV FUHDWHG ZLWK W Kjrdding Wairs§) VW KOHQUGH B\ | B}
prospective employee could increase her total compensation by leveraging offers from eithef
Defendantld. * 30DLQWLIIV FRQWHQG W K Eceivi/GKa. V 3®HDQ DD
FODVV PHPEHUV 3DV WR WKHIERBBRRN HRU VBIOW IDJWHH VWV Hj
IXFDVILOPYY DSSDUHQWO\ PLVOHDGLQJ VWDWH® RS M U

addition to these representatipRaintiffs also contend that Pixar and Lucasfilm denied under

9
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RDWK WKDW 3L[DU RU /XFDVILOP KDG 3FRQVSLUHG ZLWK

Id. | 174.
Finally, Plaintiffs allege thaPixar and Lucasfim®WRRN VWHSV WR FRQFH

D

revealing the true scope of their conspiracy by designating all depositions, declarations and mosit

documents iHigh-TechuyDWWRUQH\VY H\HV RQO\ 1" WKXV SUHYHC(

these documents unthis Court unsealed the documents in 20#39 179. According to

W

Plaintiffs, Pixar and LucasfimPDGH WKH DIILUPDWLYH GHFLVLRQ ™ WR

or soughtsealing ever*ZKHQ VXFK UHTXHVWYV ZHUH XQMXV W3l LHG

DQG /XFDVFVOIFRIQV ZDV WR 3SFRQ&EHRDBO WKH GRFXPHQWYV |

4. Claims

3 O DL QW Lask¥rfghée® &laims for relief under the following statutes: (1) Section 1 q
WKH 6KHUPDQ $FW 8 6 & f &DOLIRUQLDTYV 120 W
and( &DOLIRUQLDYYV 8QIDLU &RPSHWLWLRQ /DE20CsEq &
SAC 12054.8. Plaintiffs seek treble damages, paad postM XGIJPHQW LQWHUHVV
and expenses, and a permanent injunctahrf] 219.

B. Procedural Background

In light of the relationship between the instant case anHitjie Techcase, the Court
summarizes the relevant procedural histafrthe High-Techcasen addition to thgrocedural
history of theinstant case.

1. High-Tech Procedural Background

TheHigh-Techdefendants removed the first state court action on May 23, 2011. No. 1]
2509, ECF No. 1. The last stateurt action in thédigh-Techlitigation was removed on July 19,
2011. No. 112509, ECF No. 41After reassignment of the cases to the undersigrigge, aFirst
Consolidated Amended Complaint was filed on September 13, 2011. {26091 ECF No. 65.
On April 18, 2012, the Court granted in part and denied in paHitfleTechGHIHQ G D Q 8V
to dismiss. No. 1-2509, ECF No. 119. On April 5, 281the Court granted in part and denied in

part theHigh-TechSODLQWLIIVY PRWLRQ IRU FODVV FHU®Q9,LFD

10
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ECF No. 382TheHigh-Techplaintiffs filed a supplemental motion for class certification on Ma
10, 2013, which th€ourt grantedn October 24, 2013. No. 2509, ECF No. 531. On
November7, 2013, theHigh-Techdefendants filed a Rule 23(f) petition before the Ninth Circuit,
UHTXHVWLQJ SHUPLVVLRQ WR DSSHDO WKLV &RKUWIiGH 2
Tech EmplAntitrust Litig, No. 1380223 ECF No. 1(9th Cir.Nov. 7, 2013. The Ninth Circuit
GHQLHG WKH GHIHQGDQWVY RIHECEWLEBQ RQ -DQXDU\

In the interim, three of thigh-Techdefendant$ Intuit, Lucasfilm, andixar? reached a
settlement with théligh-Techplaintiffs. On October 30, 2013, the Court granted preliminary
approvalas to that settlemenito. 122509, ECF No. 540. The Court granted final approval on
May 16, 2014. No. 12509, ECF No. 915. The Court ened a final judgment with regard to
Lucasfilm, Pixar, and Intuit on June 9, 20dd an amended final judgment on June 20, 2Rb4
11-2509, ECF Ne. 936 947.

The remainindHigh-Techdefendanté Adobe, Apple, Google, and Inteffiled individual
motions br summary judgmeng joint motion for summary judgmeranda joint motionto strike
certain expert testimony on January 9, 2014. Ne2309, ECF Nos. 554 (Intel), 556 and 557
(joint motions), 560 (Adobe), 561 (Apple), 564 (Google). The Court deniddigeTech
GHIHQGDQWVY LQGLYLGXDO PRWLRQV IRU VX259 BCANK.G
771. On April 4, 2014, the Court granted in part and denied in paigieTechGHIHQ G D Q
joint PRWLRQ WR VWULNH DQG G HignlLfét untihiiri juBgreRtQNG. 2D W \
2509, ECF No. 788.

On May 22, 2014, theligh-Techplaintiffs filed a motion for preliminary approval of class
action settlement as to the remaining defendants. N250%, ECF No. 920. On August 8, 2014,
the Court denietheHigh-TechSODLQWLIIVY PRWLRQ IRU SUHOLPLQD
proposed settlementhich included a settlement fund of $324.5 milidaL G QRW IDOO
UDQJH RI UHDVR QR0 HCHNG.\O74 dtR0. On September 442@ieHigh-Tech
defendants filed a petition for a writ of mandamus with the Ninth Cirecure Adobe Sys., Inc., et

al.,, No. 1472745 ECF No. 1(9th Cir.Sept. 4, 2014 On September 22, 2014, the Ninth Circuit
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IRXQG WKDW WKH SH\WMWVZRQUIIPW VIH VY HV Y R 8 VHAECD RG R
2. On January 13, 2015, thiggh-Techdefendants filed correspondence with the Ninth Circuit
referring to a new proposed settlement agreen@nECF No. 21. On January 30, 2015, the
defendantsilied an unopposed motion to dismiss the petition, which the Ninth Circuit granted
February 2, 2013d., ECF Nos. 23, 24.

On January 15, 2015, tigh-Techplaintiffs filed a motion for preliminary approval of
class action settlement as to the rermgrdefendants. No. 12509, ECF No. 1032. In this second
proposed class action settlement, the parties had reached a settlement amount exceeding th
previously rejected settlement by approximately $90.5 millibrat 1. Following a fairness
hearing on Mech 2, 2015, the Court granted preliminary approval to the January 2015 settlen
agreement on March 3, 2015. No-2309, ECF Nos. 1051, 1054. The Court held a final appro\
hearing on July 9, 2015. No. 2609, ECF No. 1096. On September 2, 2015, theriyranted
final approval of the class action settlement and entered final judgment with regard to Adobe
Apple, Google, and Intuit. No. 14509, ECF Nos. 1111, 1113.

2. Procedural Background in the Instant Action

Plaintiff Nitsch filed the first complairagainst all DefendantxceptBlue Sky on
6HSWHPEHU (&) 1R 7KH &R X UlWwreUHigI®TRAN EntpldyeenN V
Antitrust Litigation No. 112509, on September 23, 20ELCF No. 12Plaintiff Cano filed the
second complaint againdt Befendants on September 17, 2014, which the Court relatdiho
Techon October 7, 2014%6eeCase No. 14203, ECF Nos. 1, 9. Plaintiff Wentworth filed the
third complaint against all DefendamsceptBlue Sky on October 2, 2014, which the Court
related toHigh-Techon October 28, 2014&6eeCase No. 14422, ECF Nos. 1, 26. On November

WKH &RXUW JUDQWHG 30DLQW L im¥rffioRdd Wrkdrc@sed/iRto

single action)n re Animation Workers Antitrust Litigatio®eeCase No. 14062, ECF No. 38.
3XUVXDQW WIiRowahber 6% F0Xddsd fahagement ordB&CF No. 39 Plaintiffs

filed their first consolidated amended complaint on December 2, 2014. ECF No. 63. On 9anu

2015, Defendants filed a joint motion to dismiss. ECF Nos. 75. Plaintiffs filed a timely opposit
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ECF No. 97, and Defendants replied, ECF No. 100. On April 3, 2015, the Court granted
'HIHQGDQWV Y P R W reRAQin&tRN B/bridPsLAntitrusitig., 87 F.Supp.3d 1195
1' &DO $SU 7TKH &RXUW IRXQG WKDW 30DLQWL

VWDWXWH RI OLPLWDWLRQVY DQG WKDW 30DLQWLIIV KD
WKHRU\ RU D 31UD X G XV K IR therstafttd bf Onkitetion@ee idat 1212,
121748. The dismissal was without prejudice, as the Court determined that Plaintiffs might b
able to allege sufficient facts to support their continuing violations or fraudulent concealment
theories.Id.at 1218.

On May 15, 2015, Plaintiffs filed theBecond Amended ComplaiECF No. 121. Six
days later, Defendants filed a joint motion to dismiss the SAC. ECF No. 126. Plaintiffs filed a
timely opposition, ECF No. 132, and Defendants repk#cE No. 137. On August 20, 2015, the
&RXUW GHQLHG "HIHQGDQWYV 1 IrPr& AvimRtiQn WdRkeBsLAVtRrust MtigyV K H
123 F. Supp. 3d 1175, 1207 (N.D. Cal. 2015\ Q LWV RUGHU GHQ\LQJ 'HIHQ
the Courtfoundthat the SAGvas not barred by the statute of limitatidoecauséhe SAC
sufficiently alleged that Defendants had fraudulently concealed the alleged condgiracy.

Plaintiffs filed the instant motion for class certification on February 1, 2016. ECF No. 2

SORW3ODLQWLIIV ILOHG HUUDWD WR 30DLQWLIIVYT ORWL

&ERXUWYTV UHIHUHQFHYVY WR 30DLQWLI RahtdffRatvacte@adan | H U
exhibit the expert report of DDrley C.Ashenfeltey Ph.D.in support éclass certification. ECF
No. 215 3$VKHQIHOWHU 5HSRUW’ 3ODLQWLIIV ILOHG HUJ

(&) 1R 7KH &RXUWTTV UHIHUH Q FdfevtorhR covtréctdsapsrt
Defendants DreamWorks, Disney, lastilm, Pixar, Two Pi¢lmageMoverdDigital), Sony
Pictures Animation, and Sony Pictures Imageworks filed an opposition on March 24, 2016. E

No. 2391. Defendants filed errata to their opposition and a corrected opposition brief on Mar

1\

1 6

GD

03

W R

D"
Ql

CF
th

(&) 1R 32SS °  7KH &RXUWQG NNWHATHIEIRN MAVRL R

corrected brief. Defendants attached as an exhibit the expert report\dicBael C.Keeley

Ph.D.LQ RSSRVLWLRQ WR FODVV FHUWLILFDWLRQ (&) 1R
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to the Keeley Report on Apd (&) 1R 7TKH &RXUWYTV UHIHU
refer to the corrected repoRlaintiffs filed a reply on April 14, 2016. ECF No. 262. Plaintiffs
attached as an exhibit a second expert report of Dr. Ashenfelter in support of clasatmart
(&) 1R S3$VKHQIHOWHU 5HSO\ 56HSRUW”™ RU 35HSO\ 5H
errata to their reply and a corrected reply brief. ECF No: 26A5HSO\" 7KH &R XUV
WR 30DLQWLIIVY 5HSO\ U Hrlantiffa/dditihidlly file@Rasrbtdtb WeH G EU L
$VKHQIHOWHU 5HSO\ 5HSRUW RQ $SULO (&) 1R
Ashenfelter Reply Reporéefer to the corrected report

On April 29, 2016, the Court filed an order requesting supplemienéding to address
specific questions posed by the Court. ECF No. 270. The parties filed supplementah briefs
DFFRUGDQFH ZLWK WKH &RXUMWNYV $SULQ&) 1R 2 U G'HHUHR
6XSS %U °’ (&) 1R 330DLQWLIIVY 6XSS %U -

'HIHQGDQW %OXH 6N\ GLG QRW MRLQ 'HIHQIGsR&IW V
Plaintiffs filed a joint motion for preliminary approval dfass actiorsettlementvith Blue Skyon
March 31, 2016ECF No. 249and an amended motion for preliminagproval oftlass action
settlement on May 11, 2016, ECF No. 282

After 'H I H Q G @pQoditidr to class certificatiomas filed Plaintiffs filed a motion for
preliminary approval oflass actiorsettlementvith the Sony Defendants May 3, 2016ECF
No. 273at 4 Aspart of the settlement agreement, the Sony Defendants agreed not to cooper
with the remaining Defendaniis opposing3ODLQWLIIVY PRWLRQ $&UW.FODYV
Accordingly, the only Defendants who continue to oppose class certification ane\M@ks,
Two Pic (mageMoverdDigital), Lucasfilm, Pixar, and Disney.
II. PROPOSED CLASS DEFINTION

In their Motion for Class Certification, Plaintiffs seek to represent the following class:
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All animation and visual effects employees employed by defendants
in the United States who held any of the jobs listed in Ashenfelter
Report Appendix C during the following time periods: Pixar (2001
2010), Lucasfilm Ltd., LLC (2002010), DreamWorks Animan
SKG, Inc. (20022010), The Walt Disney Company (262810),
Sony Pictures Animation, Inc. and Sony Pictures Imageworks, Inc.
(20042010), Blue Sky Studios, Inc. (20@®10) and Two Pic MC
LLC f/k/a ImageMovers Digital LLC (20062010). Excluded from

the Class are senior executives, members of the board of directors,
and persons employed to perform office operations or administrative
tasks.

Mot. at v.
3ODLQWLIIVY SURSRVHG FODVYV GH o thedefRi@nz&H Q G

forth in theSAC in the following ways: (1) the proposed class definition specifies that the clas
period ends in 2010; (2) the proposed class definition adds the year2@0810 the class period
for Pixar and Lucasfilm; (3) the proposed class definition addsette3003 to the class period
for DreamWorks; (4) the proposed definition omits the year 2004 for BlueSky; (5) the propos
class definition omits the years 2024006 for ImageMoverBigital; and (6) the proposed class
definition incorporates a listof o&WLWOHY FRPSLOHG E\ 3ODLQWLIIVT
$W WKH KHDULQJ RQ 30DLQWLIIV] ORWLRQ 3O0DLQW
further amended to reference Amended Appendix C to the Ashenfelter Reply Ré&gpo8.
Trans.at22:1921 3O0ODLQWLIIVY FRXQVHO DVNLQJ 3>L@!1 WKH &l
FHUWLILHY WKH FDVH LQ UHIHUHQFH WR $ 8sEhaf#Gat (hig R
SURSRVHG FODVYVY LQFOXGHYV L & G DefdnGaXtb €3timatd @at the
proposed class includes approximately 10,100 individuals. May 6 Trans. ai@®.34
[ll. LEGAL STANDARD

Class actions are governed by Rule 23 of the Federal Rules of Civil Procedure. Rule 2

1%
o

3

does not set forth a mere pleadsigndard. To obtain class certification, Plaintiffs bear the burden

of showing that they have met each of the four requirements of Rule 23(a) and at least one
subsection of Rule 23(bXinser v. Accufix Research Inst., In253 F.3d 1180, 118&mendedy

) G WK &LU 3¢ SDUW\ VHHNLQJ FODVV FHU

... compliance with the Rulg “WalMart Stores, Inc. v. Duke564 U.S. 338, 35(2011)
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Rule 23(a) provides that a district court may certifyaclR€3 O\ LI 3 WKH FOD)

numerous that joinder of all members is impracticable; (2) there are questions of law or fact
common to the class; (3) the claims or defenses of the representative parties are typical of the
claims or defenses of the classdg4) the representative parties will fairly and adequately protect

WKH LQWHUHVWY RI WKH FODVV ~ )HG 5 &LY 3 D 7KD
numerosity, commonality, typicality, and adequacy of representation to maintagsaction.

Mazza v. Am. Honda Motor Gdnc., 666 F.3d 581, 588 (9th Cir. 2012). Further, while Rule 23(ja)

is silent as to whether the class must be ascertainable, courts have held that the Rule implies thi:

requirement as welBee, e.gIn re Yahoo Mil Litig., 308 F.R.D. 577, 596 (N.D. Cal. 2015)

SDUW\ VHHNLQJ FODVV FHUWLILFDWLRQ XQGHU 5XOH
DVFHUWDL QD E GHerrérOWwW MBS Hih[ IS8V \Cor274 F.R.D. 666, 672 (N.D. Cal.
2011)

If all four prerequisites of Rule 23(a) are satisfib@,Court must also find that Plaintiffs
SVDWLVI\ WKURXJK HYLGHQWLDU\ SURRI®™ DW O HDMAAstR Q H
Corp. v. Behrendl33 S. Ct. 1426, 1432 (2013). Rule 23(b) sets fibmtbe general types of class
actions.SeeFed. R. Civ. P. 23(b)(Hb)(3). Of these types, Plaintiffs seek certification under Rule

23(b)(3). AFODVV PD\ EH FHUWLILHG XQGHU 5XOH E LI D F

fact common to class members predominate over any questions affecting only individual
members, and that a class action is superior to other available methods famidiefficiently

DGMXGLFDWLQJ WKH FRQWURYHUV\ " )HG 5 &LY 3 E

3>$@ FRXURHIWHRODADWLRQ DQDO\WLV PXVW EH pULJRU
ZLWK WKH PHULWYV RI WKH [§ ®AngerMhc.Iv.J0onX QE. PlasSuspJ FOD I

Funds 133 S. Ct. 1184, 1192013) (quotinddukes 564 U.S. at 35} see also Mazz#&66 F.3d

DW SU%9HIRUH FHUWLI\LQJ D FODVV WKH WULDO FRXUW
whether the party seeking certification has met therEXLVLWHYV R1 5 X Qikber, 298" | T X

) G DW 7KLV SULJRURXV™ DQDO\VLV DSSOdrdastM @R HRV
6 &W DW GLVFXVVLQJ KRZ &RQJUHVYV LQFOXGHG 30GC
16
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(b)(3) class membereyond those provided for (b)(1) or (b)(2) class memileeys &n
RSSRUWXQLW\ WR RSW RXW ~ DQG KRZ D FRXUW KDV D 3
TXHVWLRQV SUHGRPLQDWH RYHU LQGLYLGXDO RQHV’

IHYHUWKHOHVYV 35X0OH eldeDdad¥ M fleRngliy\meérid Rqdries H

DW WKH FHUW Agém 38 SEQatMed IHEOHULWY TXHVWLRQV PO
the extent but only to the extert that they are relevant to determining whether the Rule 23
prerequisites forclag FHUWLILFD W LIg.@t T186HIf & EoWilcondudes that the moving
party has met its burden of proof, then the court has broad discretion to certify thZinksess.
253 F.3d at 1186.
V. DISCUSSION

30DLQWLIIV DOOHJH WKDW "HIHQGDQWYV HQWHUHG |
and reduce compensation clk8d GH ~ ORW DW $FFRRUGLQJ WR 30DLQ
agreements restrained trade and commerce, and the agreemenbsis@ee seunlawful under
Section 1 of the Sherman Act. SACZ[Ib08; Mot. at 6 n.3seel5U.S.C.§8 3(YHU\ FRQ
combination in the form of trust or otherwise, or conspiracy, in restraint of trade or commercs
among the several States, or withitbt JQ QDWLRQV LV GHFODUHG WR HE
UHFRYHU WKH GDPDJHV FDXVHG E\ '"HIHQGDQWVY DOOH]J
the members of the proposed class under Federal Rule of Civil Procedure 23(b)(3).

In order to poceed as a class action, as noted above, Plaintiffs must satisfy the
requirements of Federal Rule of Civil Procedure 23(a) as well as the requirements of Rule
23(b)(3). The Court begins by addressing the Rule 23(a) requirements and then addresses R
23(0)(3).

A. Rule 23(a)Requirements

1. Numerosity

3IXUVXDQW WR 5XOH D 3ODLQWLIIV PXVW VKRZ
RI DOO PHPEHUV LV LPSUDFWLFDEOH ~ )HG 5 &LY 3
number of potential clagaembers, nor is there a brigite minimum threshold requiremeth
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re Rubber Chems. Antitrust Litj@232 F.R.D. 346, 3561 (N.D. Cal. 2005). Rather, the Court
must examine the specific facts of each c&sn. Tel. Coof Nw., Incv. EEOC 446 U.S318,
330 (1980).

In the instant case, Defendants do not contest that numerosity is satisfied. May 6 Trar
49:6 7KHUH DUH DSSUR[LPDWHO\ FODVV PHPEHUYV
sufficient to satisfy the numerosity requiremesee Irre Beer Distrib. Antitrust Litig.188 F.R.D.
557, 562 (N.D. Cal. 1999) (25 class members satisfied numerosity requirement).

2. Commonality

Rule 23(a)(2) requires thdtere EHTXHVWLRQV RI ODZ RU |ID PuWe§ R
564 U.S.at349 To satisy the commonality requiremerfelaintiffs must show that the class
PHPEHUVY KDYH VXIIHUHG 3WKH VDPH LQMXU\ "~ PHDQLQJ
XSRQ D FRPPRQ FRQWHQWLRQ" RI VXFK D QDWXUH WKD
DQ LVVXH WKDW LV FHQWUDO WR WK Hd. ¥tB5D (qGotatoh rRarksl D H
and citation omitted). Plaintiffs must demonstrate not merely the existence of a common que
EXW UDWKHU 3WKH FDSDFLW)\ Rdraie co@moansdéer@pd tasdore fhid H G
UHVROXWLRQ RId.(qkotatiaonimarksidnvttddiR(@mphasis in original). Nevertheless,
3IRU SXUSRVHV RI 5X0OH D HYHQ D WLap35b(&lteFakdp Britl Q
guotation mark®mitted).

S:KHUH DQ DQWLWUXVW FRQVSLUDF\ KDV EHHQ DOO
very nature of a conspiracy antitrust action compels a finding that common questions of law ¢

IDFW HIhke/WT-HCD (Flat Panel) Antitrust Litig. tnre TFT-LCD Il ', 267 F.R.D. 583,
593 (N.D. Cal. 2010)amended in patby No. 0~AMDL-1827SI, 2011 WL 3268649 (N.D. Cal.
July 28, 2011) (quotingn re Dynamic Random Access Memory (DRAM) Antitrust |kig. 02
MDL-1486PHJ 2006 WL 1530166, at *3 (N.D. Cal. June 5, 2008)jtitrust liability alone
FRQVWLWXWHY D FRPPRQ TXHVWLRQ WKDW 3ZLOO UHVR
FODVV PHPEHUTV FO Dukes56QQUB.Q B0V ¥ HRN KV Has dlleged R

FRQVSLUDF\ ZLOO IRFXV RQ GHIHQGDQWVY FRQGXFW D(
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P HP EHé TFT-LCD (Flat Panel) Antitrust Litig. fn re TFT-LCD | *, 267 F.R.D291,310
(N.D. Cal. 2010)citing cases)abrogatedon other grounds itn re ATM Fee Antitrust Litig.686
F.3d 741, 75% n. 7 (9th Cir. 2012)

Here, Plaintiffs bring claims for antitrust liability, and Defendants do not contest that th
allegations of antitrust conspiracy present common legal and factual Seeegeneailly Opp.;
May 6 Trans. a4950 'HIHQGDQWVY FRXQVHO VWDWLQJ WKDW 'H
ascertainabilitytypicality, adequacy, predominance, and superiority). Thus,ldggmTech 3W K
DGMXGLFDWLRQ RI "HIHQG D QW WM furd @ OverivHeBni Doy Bomkivod ke yaly
DQG |DFW X$e6Inr¥ Mighrerh. Emp. Antitrust Litig985 F. Supp. 2d 1167, 1180 (N.D.
Cal. 2013). Accordingly, Plaintiffs have satisfied the commonality requirement.

3. Typicality

8QGHU WKH 3SHDBGWV LRIIHSX @B Q GD SUHSUHVHQW
they are reasonably extensive with those of absent class members; they need not be
VXEVWD QW L DHarthon \L. GhtyQléw CdrddIBG0 F.3d1011,1020(9th Cir. 1998) accord
Staton vBoeing Inc. ) G WK &LU STKH WHVW RI
members have the same or similar injury, whether the action is based on conduct which is n¢
unigue to the named plaintiffs, and whether other class members havajosshby the same

FRXUVH RI HaRdD G B&taproducts Corpd76 F.2d 497, 508 (9th Cir. 1992) (quotation

marks omitted). The purpose of the typicality requirement is to assure that the interests of the

named representative align with the intere$tthe classSee Ellis v. Costco Wholesale Cob7
F.3d 970, 984 WK &LU ,Q DQWLWUXVW FDVHV 3W\SLF
SODLQWLIIV DQG DOO FODVV PHPEHUY DOOHJL (PéctVdl¥H V
Elec. Arts, Inc.No. 08CV-2820VRW, 2010 WL 8742757, at *11 (N.D. Cal. Dec. 21, 2010)
(quotingin re Playmobil Antitrust Litig.35 F. Supp. 2d 231, 241 (E.D.N.Y. 1998)).

In this case, all class members, regardless of their individual employers, aflesgarié
injuries arising from common conduc¢ XSSUHVVLRQ RI FRPSHQVDWLRQ

solicitation agreementnd collusive compensation agreemefeseORW D W 330DLQ
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alleged the same antitrust violation as to every class méinber 7 llleyationis sufficient to
satisfy the typicality requiremerfseeHigh-Tech 985 F. Supp. 2d at 1181

Defendants argue in passiimga single sentence with a citation to an inappositetbase
SODLQWLIIVY FODLPV DUH ade 8on# tlads R dbdrs haVdarbitradn orV
release agreements with some Defendants, and the named Plaintiffs were not party to the s§
agreements. Opp. at Iefendants citeNV KLV & R X U W $ahuBdh v.L\Walsiir Rut. Bamo.
09-CV-02708LHK, 2012WL 28099, at *12 (N.D. Cal. Jan 5, 201R) the portion ofSchulken
upon which Defendants relyWKH &R XUW IRXQG WKDW D QD Pdhev&ae® O
not typical of the class wheleODVV PEH&#ESHQRW WKH GHIHQGDQWYV [
were premised omaterially differing contractdd. Schulkerdoes not apply in the instant case,
however, becauseGHIHQVHYV WKDW PD\ EDU UHFRYHU\ IRU VRP}
that are not applicéd to the class representative do not render a class representative atypical
XQGHU 5 B&nds v. AT&T Pension Benefit Pialonbargained Progran?70 F.R.D. 488,
494 (N.D. Cal. 201Q0)modified by273 F.R.D. 562 (N.D. Cal. 201,19ee also In re Live Qmert
Antitrust Litig. ) 5 & ' &DO KROGLQJ WKDW W
FODVV PHPEHUV DUH XQOLNHO\ WR UHFRYHU EHFDXVH }
In re ScientifieAtlanta, Inc. Sec. Litig571 F.Supp. 2d 1315, 1327 (N.D.a52007) (holding that
W\SLFDOLW\ ZzDV VDWLVILHG HYHQ WKRXJK SFHUWDLQ F
EDVHG GHIHQVHY VHSDUDWH DQG DSDUW WidkRePv.\DKRINGH R
205 F.R.D. 28, 24142 (D. Ariz. 2001) (holding that typicality was satisfied despite the
GHIHQGDQWYfV DUJXPHQW WKDW 3LW KDV YDOLG GHIHQV
FODVV PHPEHUV EXW QRW WKH QDPHG UHSUHVHQWDWL)]

By contrast, affirmative defenseay SRVH D EDU WR W\SLFDOLW\ 37

UHSUHVHQWDWLYH LV VXEMHFW WR XQLTXH GHIHQVHYV ]
Hanon 976 F.2cht ,Q VXFK D FDVH 3:FODVV FHUWLILFDWLRQ
dange that dsent class members will suffer if their representative is preoccupied with defens

X QL T X HIdWdriotatién ‘marks omitted).hat concern is absent where Drefendants argue in
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the instant casehere may be defenses unique to sotass memberstherthan the class
representatives. Notablefendants do not contend that typicality is defeatedlheesed orany

unique defensdsiced by the named Plaintiffsat s W KUHDWHQ WR EHFRPH WK

H |

Id.; Opp. at 11. Thughe fact that Defendants may have affirmative defenses against some aljsen

FODVV PHPEHUV GRHV QRW DIIHFW WKH &RXUWV W\SLHEDC

In the instant caseall class members were injured by the same alleged antitrust conspi
and incurred the sanadleged injur» VXSSUHVVHG FRPSHQVDWLRQ FDX
antitrust conspiracy. This is all that is required to show typicdiggon 976 F.2d at 50&ee
Newberg on Class Actions 8 3:45 (5th 2011) 3Hypicality will generally not be defeated/b
allegations that the proposed class representative has released the defendants from the clai
DVVHUWHG> @~

4. Adequacy

Legal adequacy of a class representative under Rule 23(a)(4) turns on two inquiries:

racy

/ H

ms

(1) whether nameélaintiffs and their counsel had D Q\ FRQIOLFWYV RI LQWHUH\

PHPEHUV "wbeth& name®laintiffs DQG WKHLU FRXQVHO ZLOO 3SsU
YLIRURXVO\ RQ EHKanon 180 Adikat 1620DV YV

Defendants argue in passimgthe same single sentencettheferences typicalitthat
some class members have arbitration or release agreements with some Defendants, and the
Plaintiffs are not adequate representatives to challenge those agreements. Ofpefantiants
RITHU QR UHDVRQ 2Erksts3vouldlc@niict witk' hosgoWabsent class members
particularly given that a named Plaintiff has an arbitration agreement with DreamWorks, the
Defendant in this case asserting arbitration agreements as a ddfeteszd not only does named
Plaintiff Nitsch have an arbitration agreement with DreamWorksNitsathalsohas already

OLWLIJDWHG EHIRUH WKLV &RXUW ZKHWKHU 1LWVFKIV F

® The Sony Defendants previousigserted defenses based on arbitration agreements, but the
Defendants have now settled with Plaintiffs. ECF No. 2é8;alsOo HIHQGDQWVY 6 XS §
(noting that only DreamWorks and the Sony Defendants had asserted arbitration agreements
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DreamWorksSeeECF No. 116 (order regarding arbitration agreemef)] HQGDQW VY 6
S.

Moreover, anamed plaintiff is not rendered inadequate merely because he or she is ng
subject to every affirmative defense that a defendant may assert against particular absent clg
membersBarnes 270 F.R.D. at 495 (holding KDW 3*WKH SRWHQWLDO H[LV
defenses against absent class members does not, standing alone, make [the named plaintiff]
L Q D G H Ts¢®al¢doyd v. Bank of Am. CorB00 F.R.D. 431, 439 (C.D. Cal. 2014) (noting
WKDW 3W K H Utipfor Me @rEepd3ikowtkeR an affirmative defense, which may affect som
members of the class, creates a conflict that otherwise defeats the adequacy of a proposed ¢
UHSUHVHQWDWLYH’ TXRWDWLRQ PDUNV RPLWWHG

Plaintiffs and members of the proposed DVV VKDUH DQ LQWHUHVW
conduct violated the antitrust laws and suppressed their compensatiftaintiffs have
diligently litigated thiscase Additionally, the parties have not identified any conflicts of interest
the Plantiffs have with class memberBherefore, the Court finds that the adequacy requiremen
satisfied with respect to the named Plaintiffs.

,Q DGGLWLRQ )HGHUDO 5XOH RI &LYLO 3URFHGXUH
fairly and adequately repre@W W KH L QW H U Hara\D¢feRdanté iddindt Ehallgnge the
adequacy of class counsetiom the Court previouslgppointed as interim class counsel after
concluding thathe requirements articulated in Rule 23f{gre satisfiedSeeECF N0.33
(unopposed motiorlGHWDLOLQJ FRXQVHOV fagpdiSthedtlash@inkicl&s® G V H
counsel)ECF No.54 (order granting sameJ herefore, the Cousdlsofinds that the adequacy
requirement is satisfiedith respect telass counsel

5. Ascertainability and Job Titles Included in the Class

In addition to the four requirements explicitly provided in Rule 23(a), courts have held
Rule 23(a) also implicitly requires that the class be ascertairidxe.e.gln re Yahoo Mail
Litig., 308 F.R.D. ab96; Herrera, 274 F.R.D. at 672. A classfdetion is sufficient if the

GHVFULSWLRQ RI WKH FODVV LV 3GHILQLWH HtRoUAO VR

22
Case N014-CV-04062LHK
ORDERGRANTING-IN-PART AND DENYING-IN-3$57 3/$,17,M6T. FOR CLASS CERTIFICATON

XS

—+

ASS

WV H

11%

tlass

L Q

Uy

tis

H N

that

Wt




United States District Court

Northern District of California

© 00 N o o b~ wWw N P

N T N R N T N T O T T N T N T T T o e T e S
0o N o o A WO N BRP O O 0O N o A W DN - O

Case 5:14-cv-04062-LHK Document 289 Filed 05/25/16 Page 23 of 80

DVFHUWDLQ ZKHWKHU D QOL@ABdr ¥. B&&iXdDVOAk YncD1RIA.R.B.1311, ~

319 (C.D. Cal. 1998) (interndf LWDWLRQ RPLWWHG ,Q DGGLWLRQ 3
WKDW@ FODVV PHPEHUVY DUH LQFOXGHG RU H[FOXGHG I
Moore’s Federal Practice, 8 23.21[3] (3d ed. 1997).

In the instant case, the proposdalss definition explicitly incorporates the list of job titles
in Appendix C to the Ashenfelter Report. Mot. at v. Dr. Ashenfelter created Appendix C by
matching individuals whose employee data was included in the Croner Survey to job titles at
Deferdant. Ashenfelter Report, Appendix C; May 6 Tran@é627:12 3ODLQWLIIVY FH
explaining the process by which Dr. Ashenfelter created Appendi&gd)oted abovehe Croner
Survey was an annual compensation survey among animation studmsized by Defendants,
WKDW SURYLGHG '"HIHQGDQWYV ZLWK 3ZDJH DQG VDODU\
SRVLWLRQV EURNHQ GRZQ E\ SRV LMWLRaOtBsQi&gelfhatH U L H g
'"HIHQGDQWV XVHG WKH &URQHGMXWW H\VWKRE3 B&@@WBLOPD R
antitrust conspiracyd.

After identifying job titles included in the Croner Surv@y, Ashenfelter then usedha
algorithmto help identify additional job titleelated to those included in the Croner Synand
the resulting list of job titles represents a combination of job title matches to the Croner Survg
DQRG 'U $VKHQIHOWHUTYV MXGJPHQW DERXW ZKDW DGGL
S DQLPDWLRQ DQG YLV X BdDeridlie RaplyRed i FCBRA k- Ehénfelter
Report, Appendix CMay 6 Trans. at 26:®7:12

Atfter filing the Ashenfelter Report, Plaintiffs learned that the employee data for
DreamWorks did not include an indicator for independent contractors, such that some job titl
held exclusively by independent contractors at DreamWaitksh as actorbad improperly been
LQFOXGHG LQ $SSHQGL[ & 5HSO\ D Defendartsieap@ro v iuciusiox
RI LQOGHSHQGHQW FRQWUDFWRUYV XoDdassuheraligid Weca@othe W,
FODVV LV OLPLWHG WR 3HPSOR\HHV' DQG LQGHSHRIGHQ

Ashenfelter accordingly revised the list of job titles to remove the job titles held exclusively by
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independent contractors. Repaly9. Dr. Ashenfelter included the revised list as Amended
Appendix C to the Ashenfelter Reply Repadt; Ashenfelter Reply Report, Amended Appendix
C. At the hearing, Plaintiffagreedhat the proposed class definition should be narrowed to
incorporateonly the job titles in Amended Appendix C to the Ashenfelter Reply Report. May 6
Trans. a2:1922.

'"HIHQGDQWY DUJXH WKDW 'U $VKHQIHOWHUTTV VHO}
Appendix C is unreliable. Opp.at¥2 'HIHQGD QW YV L XV&%H6 TYahs. aBoi1+
37210 '"HIHQGDQWYV FULWLFL]H 'U $VKHQIHOWHUYV VHOHH
$VKHQIHOWHUYYVY MXGIJPHQW LQVWHDG RI DGKHULQJ H[F
DW "HIHQ G D QW \Z Defergignts ¥utther@ue that the resulting list of job titles is
over LQFOXVLYH DV HYLGHQFHG E\ fhtepghdiri @hiraCrbHitle§ vV L
VXFK DV 3$&hsdhginal@ppendix C. Opp.atl2 'HIHQGDQWVY XSS
Defendants caend that the unreliability of Amended Appendix C makes the proposed class
unascertainable and the expert testimony of Dr. Ashenfelter inadmissible. May 6 T&&1H) &t
12,

'"HIHQGDQWVY FULWLFLVP RI 'U $VKHQIHOWHUTTV VH
DVFHUWDLQDELOLW\ 7KH SURSRVHG FODVV GHILQLWLR

titles and specifies for each Defendant which years are included in the class period. Mot. at .

identity of the individuals who held those jobdglduring the class period is readily ascertainable.

7KH OLVW RI MRE WLWOHV LQ $PHQGHG $SSHQGL[ & LV
whether an individual belongs in the clas8/&re’s Federal Practice, 8 23.21[3] (3d ed. 1997);
see also Hig-Tech 985 F. Supp. 2d at 1182 (finding ascertainable a class of technical worker,
ZKHUH WKH SODLQWLIIVY] HISHUW SURYLGHG D OLVW RI
6HFRQG DV W PauHdrHRX®DMMOTH EDVHG RQ 'U $VKH(
WLWOHYV WKH &RXUW FRQFOXGHY WKDW '"HIHQGDQWV]T
of Evidence 702DOORZV DGPLVVLRQ RI 3VFLHQWLILF WHFKQLH

quaOLILHG H[SHUW LI LW ZLOO 3KHOS WKH WULHU RI1 IDFV
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LVVXH = ([SHUW WHVWLPRQ\ LV DGPLVVLEOH SXUVXDQW
Daubert v. Merrell Dow Pharms., IncG09 U.S. 579, 589.093). An expert witness may provide
opinion testimony if: (1) the testimony is based upon sufficient facts or data; (2) the testimony
the product of reliable principles and methods; and (3) the expert has reliably applied the
principles and methods the facts of the case. Fed. R. Evid. 702.

,Q WKH LQVWDQW FDVH 'U $VKHQIHOWHUTV VHOHF
$SSHQGL[ & ZDV EDVHG SULPDULO\ XSRQ 'HIHQGDQWV
Ashenfelter Report, Appendix C; MayTéans. al6:627:12 His selection process involved a
combination of matching job titles to the Croner Survey, the assistaaceatgorithm and his
RZQ MXGJPHQW DERXW ZKDW MRE WLWOHV WR LQFOXGH
the u® ofthe resultindist of job titles to define the claggcause, as this Court recognized in
High-Tech DQ H[SHUW YV H [ Hdtak hesrHhpRropMaxeGnethoti@Mdentifying job titles
to include in a class of employe&ee HighTech 985 F. Supp2d at 1182 (approving the
SODLQWLIIVY H[SHUWYV OLVW RI MRE WLWOHV IRU LQF(
XSRQ WKH H[SHUW YV 0nlke&id RighcT ¥¢hPIbrEiffs/ ieFe Xid Kot employ an
additional expert to evaluateetlist of job titles, Dr. Ashenfelter had the benefit of the Croner
Survey which lists job titles for which Defendants exchanged compensation inforntatiguide
his selection of job titles for Amended AppendixAShenfelter Report Appendix C3f May 6
Trans. at 26:€0.Only Lucasfilm and Pixar used the Croner SurveMigh-Tech so theHigh-
TechPlaintiffs did not use the Croner Survey to define the cBes=985 F. Supp. 2d at 1182
May 6 Trans. at 28:9.8. Thus, the Court concludes that Dr. AshéhOWHU fV UHOLDAQ
Croner Survey to guide his exercise of judgment makes his method of selecting job titles for
inclusion sufficiently reliable.

FurthermoreDr. Ashenfelter provided an Amended Appendix C addressing the primar
criticisms of theMRE VHOHFWLRQ OLVW U D L M.el,Ghat Qr. AdHém@lerD Q W
included independent contractors including actbrs Ashenfelter repeated all of the analyses in

the Ashenfelter Report using the list of job titles from Amended AppendihiCh excludes
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independent contractors including act@seAshenfelter Reply Report, Appendix B. The results
RI''U $VKHQIHOWHUfY DQDO\WHYVY GLG QRW FKDQJH VLJ{(
job titles.CompareAshenfelter Report (anadis using Appendix C to Ashenfelter Repdat)
Ashenfelter Reply Report, Appendix B (analysis using Amended Appendix C to Ashenfelter
Reply Report).7KDW IDFW XQGHUFXWV 'HIHQGDQWVY FRQWHQ
Dr. Ashenfelter chosetinclude undermines the fundamental methodological reliability of Dr.
$VKHQIHOWRHU B ¥d dBdW@\Eedanide antitrust violation, impact, and damages.
$FFRUGLQJO\ 'U $VKHQIHOWHUYV VHOHFWLRQ PRaubkRE
challenge.

Insummary WKH &RXUW ILQGV WKDW 3O0ODLQWLIIVY SURS
$SSHQGL[ & LV DVFHUWDLQDEOH DQG 'U $VKHQIHOWHU
admissibleFor the reasons stated abptree Court finds tht Plaintiffshavesatisfiedthe
requirements set forth by Rule 23(a)

B. Rule 23(b)(3): Predominance

Plaintiffs also contend that their proposed class satisfies the requirements of Rule 23(
Defendantshowever,DUJXH WKDW 30DLQWMI@ RS WRDSRMH & 5RXAHY
predominance requirement because (1) antitrust impaan{®just damages; (¥audulent

concealment; and (4) issues regarding arbitration or release of claims agreements cannot bg

on a classwide basis. Opp. afi2, 1325. For the reasons discussed below, the Court finds that

guestions common to the class are likely to predominate over any individual questions.
1. Principles Governing the Predominance Analysis
7KH SUHGRPLQDQFH DQDO\VLV |REeXtidhs thaRquakfvedadh O H
FODVV PHPEHUYfY FDVH DV D JHQXLQH FRQWURYHUV\"™ W
VXIILFLHQWO\ FRKHVLYH WR ZDUUDAMhdn@MasERl B3Val6R3)
see alsd~ed. R. Civ. P. 23(b)(3) (to ¢¢W LI\ D FODVV WKH FRXUW PXVW
fact common to class members predominate over any questions affecting only individual

PHPEHUV®
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S&RQVLGHULQJ ZKHWKHU TXHVWLRQV RI ODZ RU IDH
begins .. witKk WKH HOHPHQWYV RI WKH XENGHUJONLEYdd,Fie. XV H R
Halliburton Co, 563 U.S. 804, 80@2011)(quotation marks omittedA court must analyze these
HOHPHQWV WR S GHWHUPLQH ZKLFK DUH VXEMHFW WR FH¥
LQGLYLGXDAnHE6TISADR RA7 F.R.D. aB10 1.

In this case, Plaintiffs allege violatisof Section 1 of the Sherman Act, Calif@rL D § V
Cartwright Act DQG & D OLIR I$E€EEACTIV2@RL8 Mot. at 6 n.3. All three claims are
based upon the same alleged antitrust beh&ve®.generaly6 $& 3>7@R HVWDEOL
claim, plaintiffs typically must prove (1) a violation oftarust laws, (2) an injury they suffered ag
D UHVXOW RI WKDW YLRODWLRQ DQGInreN2® MdtgrWehiB3IN H
Canadian Export Antitrust Litig. ¥n re New Motors ) G Q V Wee L U
also HighTech 985F. Supp. 2d at 1183.

In its order granting class certificationkfigh-Tech this Court identified five principles

WKDW JXLGH WKH &RXUWTV SUHGRPLQDQFH LQTXLU\

First, and most importantly, the critical question that this Court must answer is
whether commomuestions predominate over individual questigheagen 133 S.

Ct. at 1191. In essence, this Court must determine whether common evidence and
common methodology could be used to prove the elements of the underlying cause
of action Id. Second, in answermn this question, this Court must conduct a
SULJRURXYV COmRa3t@oyLl83 S. Ct. at 1432. This analysis may overlap
with the merits, but the inquiry cannot require Plaintiffs to prove elements of their
substantive case at the class certificatimyes. Amgen 133 S. Ct. at 1194. Third,

this Court must determine not only the admissibility of expert evidence that forms
the basis of the methodology that demonstrates whether common questions
predominateEllis, 657 F.3d at 982. Rather, this Court maisb determine whether

that expert evidence is persuasive, which may require the Court to resolve
methodological disputesd.; see also In re Rail Freight Fuel Surcharge Antitrust
Litig., 725 F.3d[244, 255 (D.C. Cir. 2013. Fourth, the predominance inquiry is
QRW D PHFKDQLFDO LQTXLU\ RI 3EHDQ FRXQWLQJ’
individual questions than common questidBstler [v. Sears, Roebuck & Ca27

F.3d 796 801 (7th Cir. 2013)] Instead, the inquiry coamplates a qualitative
assessment, which includes a hard look at the soundness of statistical hdadels.

In re Ralil Freight Fuel Surcharge Antitrust Litjgi25 F.3d at 255. Fifth, Plaintiffs

are not required to show that each element of the underlgngecof action is
susceptible to classwide prod&mgen 133 S. Ct. at 1196. Rather, they need only
show that common questions will predominate with respect to their case as a
whole.Id.
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High-Tech 985 F. Supp. 2d at 11887. As noted abovehe Ninth Circuit denied thedigh-Tech
GHIHQGDQWVY SHWLWLRQ IRU | UHYLHZ RI WKH &RXU
grant class certificatiorbeeln re High-TechEmpl. Antitrust Litig,, No. 1380223, ECF No. 18
(9th Cir. Jan. 14, 2014).

Plaintiffs argue that common questions will predominate all three elements of the antit
causes of action: (1) antitrust violation, (2) antitrust impact, and (3) damages. M#&5aReply
at 945. Plaintiffs assert that the same evidence that will predomihatarttitrust causes of action
ZLOO DOVR SUHGRPLQDWH WKH HOHPHQWYV RI WKH H[LV,
FRQVSLUDF\ DV QHFHVVDU\ WR SURYH 30DLQWLIIVTY 8&
separately contest any elements of PRWLIIVY 8&/ FDXVH RI DFWLRQ

At the hearing, Defendants conceded that classwide evidence will predominate

determination of the first element, the existence of an antitrust violation. May 6 Trans. at 50:20

25.Thus,Defendants dispute the latter telementsR1 3ODLQWLIIVY DQWLUNWUX
addition, Defendants raise two additional challenges to predominance: (1) that overwhelming
LQGLYLGXDO LQTXLULHYV ZLWK UHJDUG WR IUDXGXOHQW
claims are therwise barrethy the statute of limitationseeln re Animation Workers Antitrust
Litig., 123 F. Supp3dat 119394; and (2) that overwhelming individual inquiries will be require
due to arbitration agreements and releases signed by some class members

The Court first addresses each of the three antitrust elements. The Court then addres
statute of limitations and arbitration/release of claims arguments.

2. Antitrust Violation

To prevail on a cause of action for violation of Section 1 of the SimeAung a plaintiff
PXVW VKRZ WKDW 3 WKHUH ZzDV DQ DJUHHPHQW FRQ
entities; (2) the agreement was an unreasonable restraint of trade under either a per se or ru
reason analysis; and (3) the restraint afft@ L Q W H UV W DAW.HAdAVRmAE hd) ¥ IGTE
Corp.,, 92 F.3d 781, 784 (9th Cir. 1996ke also Tanaka v. Univ. of S. C2b2 F.3d 1059, 1062

(9th Cir. 2001).
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30DLQWLIIV DOOHJH WKDW 3HIHQGDQWYV FRQVSLUH
VROLFLW HDFK RWKHUYfY HPSOR\HHV WR WDNH VSHFLD
HPSOR\HHV DQG WR FRRUGLQDWH FRPSHQVDWLRQ SRO
Mot. at 6. Accordingly, Plaintiffs contend that proving the existenc&/dLV FRQVSLUD
PDLQ LVVXH DW WULDO DQG ZLOO EH HY¥WDEOLVKHG WK

,Q VXSSRUW RI 30DLQWLIIV]f DOOHJDWLRQV 30DLQ
WKH IRUP RI '"HIHQGDQWV Y LQW H Utms0ipsRabd\en@iRexchBriged W
EHWZHHQ 'HIHQGDQWVY GLUHFWRUV RIILFHUV DQG VH
DOOHJDWLRQV WKDW 'HIHQGDQWY HQWHUHG LQWR H[S\
employees and to coordinate comit policies.

Although Defendants have since conceded that the alleged antitrust violations will turt
common legal and factual issusegMay 6 Trans. at 50:2&5, the Court reviews the evidenafe
alleged antitrust violations because such evidence forms the basi&kai &R XUW IV DQI
30DLQWLIIVY]Y WKHRULHV RI DQWLWUXVW LPSDFW DQG G

a. Anti-Solicitation Agreements

Plaintiffs allege that the conspiracy began in the 1980s with Pixar and Lucasfilm enter
3 JHQWOHPDQTY DIJUHHPHQW™ EHFDXVH WKH WZR FRPSD(
employees. ECF No204 209 37D O JH), BXhQ19. George Lucathe fomer Lucasfilm
Chairman of the Board and CE@stified that/ XFDVILOP KDG D SROLF\ WKD
go out and recruit from other companies7 DO JH 'HF O 74:19#9. AcEowling to Lucas,

IXFDVILOP 3KDG D JHQHUDO GtR@iombte BtheF dgital ebnzpini@sHhibHhelR

them, thatthé ZH ZHUHQfW JRLQJ WR WU\ WR UW fV XQRAWW SIH QR
LQGXVWULDO FRP $dHans1LweRY,B296. W XDWLRQ ~

Pixar and Lucasfilm additionally set in place strictqga@dures each company would follow
if contacted by an employee of the other company seeking to change employment. Plaintiffs
produced an internal PixdocumentH[SODLQLQJ WKDW 3L[DU ZRXOG 3Q

comes back to us witha bett®&l IlHU TURP /XFDVILOP =~ 7DOJH '"HFO (]

29
Case N014-CV-04062LHK
ORDERGRANTING-IN-PART AND DENYING-IN-3$57 3/$,17,M6T. FOR CLASS CERTIFICATON

D

‘N

LF

'
—

W L
vV
QL
H\

1 on

DO
D P

ng
DL

(DJHP

hav
HY
K




United States District Court
Northern District of California

© 00 N o o b~ wWw N P

N T N R N T N T O T T N T N T T T o e T e S
0o N o o A WO N BRP O O 0O N o A W DN - O

Case 5:14-cv-04062-LHK Document 289 Filed 05/25/16 Page 30 of 80

/ X F DV | bl sourcedepartment likewise confirm that Lucasfilm abided by these
SURFHGXUHY DQG KDG 3DFWXDOO\ FDQFHOHG RIIHUV Wi
Decl.,Exh. 50.

The documentary evidence tends to show that DreamWorks joined the conspiracy as
DV JRU HIDPSOH 3L[DUYV 3UHVLGHQW (G &DWPXOO
GLVFXVVHG ZLWK "UHDP:RUNVY &(2 -HIIUHam/ovks-eqrds Bl J
agreement related to employee recruitment. Talge Decl., Exh. 1 a@3556:1144. A 2003
email fromPixarexecutiveMary Conlin to Jobs confirmed that at that time Pixar had an
3SDJUHHPHQW Z L \Ei] totdt poachRheifpeople. 7DOJH 'HFO  ([K
&DWPXOO UHSRUWHG W R arRig¥mevik DIV KL (DR 7 [oRQubkkdtiB K O
TXLWH ZHOO ~ 7DOJH 'HFO ([K $ O V Rlumén Resourdg&bihy : R
ODQGDWR FRQILUPHG &R oBHuflatuRego @ el bti 19 EAHRVNS, that
DreamWorks and Pixar had an agreentemtotify each other when an offer was made to the
RWKHUTV HPF B ORMH'HW O ([K 6LPLODUO\N D OLVW RI [/
$IJUHHPHQWYV’™ IURP n addvdoi D Wdnt-stlidit@iov agreement with Pixar,
IXFDVILOP ZRXOG QRW 3UHFXLW DFWLYHOR R 8 13DS/RNALLY\M
Talge Decl., Exh. 50.

By 2004, theallegedconspiracy grew to encompass Disney treSonyDefendantss
ZHOO DV 3L[DU /XFDVILOP DQG '"UHDP:FumaW resources HP D L
department stated that Pixar had aaficitation agreements with DreamWorks, Disney, and ILM
(a division of Lucasfilm). Talge Decl., Exh. 11. Another 2004 email with 3 L hinaf vV
resourcesGHSDUWPHQW OLNHZLVH FRQILUPHG WKDW 3L[DU
UHFUXLWLQJ ZLWK ,/0 DQG 'LVQH\ 7DOJH '"HFO ([K
Rl 3L[DU &DWPXOO ZURWH W RoK HasQibindg howsilkelahitddri@n@tudids M
IRUWKHUQ &DOLIRUQLD *KDYH FRQVFLHQWLRXVO\ DYRL
RWKHU VWXGLRYV 3VHULRXVO\ PHVVHV XS WKH SD\ VWUX

Catmull that he agreed & WKDW 'LVQH\ ZRXOG WUHDW 3L@EDUYV HH
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As totheSonyDefendants L Q &DWPXOO VHQW DQ HPDLO W
have a no raidrrangementvith Sony. .. . | probably should go down and meet with Sandy and
Penney ad Sony to reach some agreement. Our people are bé¢smhreally desirable and we
QHHG WR QLS WKLV LQ WKH EXG ~ 7D 0O JHby ehetBer PixaK 7
employeeLQ D HPDLO &DWPXOO PHW ZLWK 6R Qcallin@ all 3
>3L[DUYV@ HPSOR\HHV =~ 7DOJH 'HF O Lor{ M(éAdams$ atde thidt BixeH (
would contact6 RQ\ DERXW 3ULRDWFYVWHWILRQ DJUHHPHQW ZLWK
honoring it as they may have had turnover intthé S HFUXLWLQJ WHDP ~ 7DOJ

The evidencealsoindicates that, by 2005, Blue Sky joined the conspiracy. In 2005, an
internal Pixathuman resourcesl PDLO GHVFULEHG 3L[DUYV DJUHHPHQ
without written permission fromLVQH\ DQG 3JHQWOHPDQYV DJUHHPHC(
VROLFLW SRDFK™ IURP /XFDVILOP 6RQ\ RU %OXH 6N\ 7
LOQGLFDWHG WKDW WKH 3 JHQWOHPDQYY DIJUHHPHQWV™ Z
likewise had agreed nat tecruit from Pixarld. George Lucas testified in his deposition that
Lucasfilm had a policyhot to recruit from Blue Sky. Talge Decl., Exh. 2 at 759
JXUWKHUPRUH D L Q W H U QHoarHRe & uredsinddoP Ligd® Zakizab N \ 9
indicatedthat Zazza would check with employees who left Blue Sky to vesiigther they had
been approached by Pixar or other studios. Talge Decl., Exh. 115.

, Q 3 LE®DAatIlspokewith Steve Starkey, one of the founders of
,PDIJHORYHUV WRRIRMFKWDQWKRY LV WKDW ZH QRW KDYH
18. In the same conversation, Starkey said that he had agree8eawmithelucas that
ImageMovers would not recruit from ILMd. A 2009 internal ILM email confirmed that ILM had
3D JHQWOBPHIPHQW ZLWK ,0' WKDW ZH FDQQRW UHFU)
Exh $GGLWLRQDOO\ DQ LQWHUQDO 3&RPSHWLWRUV /L
maintaining antsolicitation agreements not to recruit from Blue Sky, Dreanké/or
ImageMoverdDigital, Disney, and Sony. Talge Decl., Exh. 20.

b. Explicit Collusion on Compensation Policies
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In addition to the documentary evidence that Defendants agreed not to recruit from egch

RWKHU WKH GRFXPHQWDU\ HY L GadilaHDafeq GaBtR toMIdedDO DL Q W

compensation policies through industry surveys including the Croner Survey, annualddosed
in-personmeetings, and emails.
The documentary evidence indicates that Defendants used industry surveys to collude¢

keep corpensation low. In 2004, LucasfifMBUHVLGHQW -LP ORUULYVY VHQW

Catmull inviting Pixar to participate in a salary survey, paid for by Lucasfilm. Talge Decl., Exh.

ORUULY ZURWH WKDW KH ZDV LQYLWLQJ 3L[DU WR SDUW
aboutkeepid D OLG RQ ULVLQJ ODERU FRVWYV VR , WKRXJKW

LQYROYHGIZOWBKL[DUTY 9LFH 3UHVLGH QMri RtAda0ts Braailedd V|R X

the Croner Company to discuss the timing of the Croner Survey in relationSmgraph

FRPSXWHU JUDSKLFV FRQIHUHQFH DW ZKLFK '"HIHQGDQWYV

Exh. 21. McAdams emphasizedCronerWKDW 3>K@DYLQJ XSGDWHG VXU|YH

always important so we can each confirm or adjust oursalAD QJHVY~ EDVHG RQ W|KH

Croner Surveyld. McAdams additionally suggested Croner contact DreamWorks and Sony to

discuss the timing of the Croner Survé.

JXUWKHUPRUH DW RIILFLDO L QG XWkhen raseuicceire'ad?sH H W L

would hold their own private meetings to discuss compensation policies in person. Attendance at

these meetings was limited. In 2008) H D P : R U N V {HurhbD BefRurcdsathy Mandato

RUJDQL]J]HG RQH VXFK SLQWLPDWH  GLQ QikdJD&hey RixBrVBNEH |Q G

Sky, Sony, and Lucasfilm. Talge Decl., Exhs. 75, 116. At these meetings, Defendants would

discuss specific details of their compensation policies. For example, the meeting notes from g

human resourcedinner in 2006 with participas from DreamWorks, Disney, Pixar, Sony, and
Lucasfilm indicate thatompensation policies had been discussed in significant detail, and that
RQH WRSLF RI GLVFXVVLRQ .KRIGe BedlH Exh3 60 @ pelticuld, Fhie hobey/
V W D W H|II'bf EhB simpanies give 0deo increaseR Q D Y Hidl Bddiionally, in January

3 L [ hdvit¢Adams emailethuman resourcedirectors at Lucasfilm, Sony, Disney,
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DreamWorks, and Blue Sky to share the agenda for an upcoming meeting betweenahe
resourcescLUHFWRUV 7DOJH 'HFO ([K 7TRSLFV IRU GLVH
7HUP ,QFHQWLYH SURJUDPV "~ 3*HQHUDO KLULQJ SODQV
PDQDJLQJ WKH HVd& Sdilerk in@acénb&Rd)Y McAdams emailed Disn&enior
Vice President of Human Resourdéarjorie Randolph explaining that, at the upcoming Croner
6XUYH\ SODQQLQJ PHHWLQJ 3)ULGD\ LV +5 'LUHFWRUV (
twice a year to talk/visit/compare/bEBr K PDUN VWXIlI =~ 7DOJH 'HFO ([K

The documentary evidence further demonstrates that Defendants exchanged extensi
compensation information outside of BHUVRQ PHHWLQJV $ HPDLO I
her counterparts at DreamWorks, Sony, LMLVQH\ DQG % OXH 6N\ DVNHG
budgets fosalary increase| R U DQG LQIRUPHG WKHP wWatbt\We 3iayD
manage itto closert8%o RQ DYHUDJH ~ 7DOJH 'H$%haron BEKirespor@lBdQH
6RQ\ ZDV thedfainél% but trying to manage 8% ZKH Q Z HId-Eirlarly, an
LQWHUQDO HPDLO VHQW E\ OF$GDPV H[SODLQHG WKDW
other employers/HR folks who write or call and ask us about how we compensate positions t
DUH WKH VDPH DV WKHLUV ~ #Blh\We &nit@tidi iodusiry. WakgeRDWEK H
([K JXUWKHUPRUH D /XFDVILOP 33D\ )R WaéDddernbe? D Q
2006 demonstrates the level of detail at which Defendants were exchanging compensation
information. Talge Decl., Exh. 56his Lucasfilm Executive Review includes the exact merit
budges for 2005 and 2006 for Disney, Pixar, Sony, and DreamW!atks.

Moreover, Plaintiffs have produced evidence that Defendants began changing their
behavior following the DOJ investigatiobhscaus Defendants recognized that these exchanges
compensation information throughperson meetings and emails were collushféer Pixar and
Lucasfilm came under DOJ scrutiny, Defenddwegancurtailingtheir inperson meetings and
email exchanges. I NnRYHPEHU 3L[DUYV /RUL OF$GDPV VHQW
H[SODLQLQJ WKDW OF$GDPV ZDV 3QRW SODQQLQJ WR DV

'HFO ([K OF$GDPV VWDWHG WKDW LW ZDV 3SWLRH IR
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KDYH D FDSDEOH WHDP ZKR FDQ VKRXOG UHSUHVHQW X
PDNH VHQNKed in 2010, McAdams sent an email to Kathy Mandato, formerly of

Vo

'UHDP:RUNV H[SODLQLQJ WKDW 3>V @ L Qditing Wdether Lith Gther O H

FRPSDQLHVY WKHUHTV QRW UHDOO\ D JRRG UHDVRQ IRU
Talge Decl., Exh. 36. In 201Pjxar Senior RecruiteDawn Haagstad wrote ®onyPictures

$ Q L P D VDlertQrp¥WRecruitingJana Dayexplainingthat Pixar could no longer respond to
requests for information about compensation ranges. Talge Decl., Exh. 37. Haagstaddexplair]

WKDW DV D UHVXOW RI WKH &RQVHQW '"HFUHH 3L[DU VL

JQ

communication withDQRWKHU FRPSDQ\ DERXW VDODU\ UMQJHV BDI

Thus, the documentary evidenseX S S R U W V c@riteBtioighe dcohiidh legal and
factual issues will predominate aswwbetherDefendants maintained a conspiracy not to recruit
HDFK RWKHUfV HiR@delyshEry conpéhsiltidh information through industry
surveys, irperson meetings, and email exchanges

3. Antitrust Impact

Having found that common questions will predomenaith respect to the first element,
antitrust violation, the Court now turns to the second eleraatittust LPSDFW 3$QW LW,
puL P SDdlsd/riferred to as antitrust injldyLV WKH pIDFW RI GDPDJHY WK
RlI WKH D Q WIbYé DRAMMN@MST Mtig. v DW S, W LV W
EHWZHHQ WKH DQWLWUXVW YLRODW L RQe DG S22G-3dP D)
at 19 n.18.

Ultimately, the Court is not tasked at this phase with determining @hEthintiffs will
prevail on these theories. Rather, the questiomisenarrow: whether Plaintiffs have presented g
sufficiently reliable theory to demonstrate that common evidence can be used to demonstrats
impact.Based on the extensive documentarnglence, economic theory, data, and expert
VWDWLVWLFDO PRGHOLQJ 30ODLQWLIIVY] PHWKRGRORJ\
predominate over individual issuéor the reasons discussed beldow, IHQ GD Q Wstd] DW

identify flaws that would untHUPLQH 3 ODLQWLIIV farélipdvdiidgd PHWKR G §
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a. Overview of Antitrust Impact Evidence

Before describing the specific evidence marshalled by Plaintiffs to show that antitrust
impact may be proven by classwide evidence, the Court begins by providingrarew of
SODLQWLIIVYT WKHRU\ IRU KRZ FODVVZLGH HYQCOHQWHI RO
argument for classwide antitrust impact proceeds in two stages. First, Plaintiffs present evidg
WKDW 'H I H QelRiatiwnafrdei@ams andliesion over compensation policies would
have had the effect of directly suppressing compensation for some class members. Second,
Plaintiffs present evidence thag¢cause of the ways in which Defendants determined
compensation for employees generally, uithg the use of formal compensation structures that
are not inherently collusivéhe collusivesuppression of compensation for certain class membe
would have spread throughout the class and sumgatesmpensatiomo antrcompetitive levels
classwide.

SODLQWLIIVY]T GRFXPHQWDU\ DQG H[SHUW HYLGHQFH
have directly suppressed compensation for some class members focuses on demonstrating
cold calling and compensation collusion have the effect of reducing ovemgtlensationAs in
High-Tech Plaintiffs note that cold calling, a recruitment tool that Defendants viawé&Hiely to
yield the most valuable recruijtisas the effect of spreading information about salaries and beng
from recruiters of one firm to engyees of another. Ashenfelter ReportS#f59. Such
information could then spread to other employees within a firm and beyond, leading to wides
increases in employee compensation across the labor market due to increased access to
information.ld.By DJUHHLQJ QRW WR FROG FDOO HDFK RWKHUY|
flow of information among all class membelid. Moreover, Plaintiffs allege that Defendants
explicitly colludedto suppress compensatiby exchanging compensation informatiamcluding
specific compensation for certain job titl#s;ough industry surveys, private meetings between
"HIHQ G hu@aM xefourceadirectors, and email exchanges. Mot. &3 Thus Plaintiffs argue
WKDW E\ DJUHHLQJ QRW WR FROG FDOO HDFK RWKHUTYV

Defendants directly suppressed the compensation of class members.
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To demonstrate that this compensation suppression would have spreaddbhtaolgh

class, Plaintiffs present documentary and expert evidence that Defendants had compensation

structures that prioritizednternal” and ‘¥external equity. Internal equity seeks to ensure that
individuals performing similar jobs are compensated amdss level. Ashenfelter Decl. 85. As

evidence of internal equitylaintiffs contend that Defendants had compaide compensation

structures, whiclorganizeemployees by job titles whose compensation ranges were evaluated by

reference to all other jolitles within each company. Mot. at 18; Ashenfelter Report @79
Because of H | H Q G @eQré/t¥ fhaintain internal equity between employees, the upward

pressure that cold calls placed on the salaries of individual employees who would have recei

the calls would have also affected other employees who were part of the same salary structu

6LPLODUO\ '"HIHQGDQWVY FRQFHUQ IRU LQWHUQDO HTX

ved

-

e.

LW

FRPSHQVDWLRQ WKURXJK "HIHQGDQWV Y H[BOh impaet FRO O X\

HPSOR\HHVY EH\RQG WKRVH LQFOXGHG LQ WKH &URQHU
suppressionoL QGLYLGXDO HPSOR\HHVY VDODULHV ZRXOG DII
position andsuppression afompensation ranges for sgecjob titles would affect the
compensation ranges for comparable job titles within each Defendant.

Wherasinternal equity seeks to equalize compensation to similar employees within a
single Defendant, external equity seeks to ensure that individuédsrpieg similar work across
Defendants are compensated similarly. Ashenfelter D&8. Mlaintiffs argue thaDefendants
sought to maintain external equity by benchmarking compensation for employees based on
comparable employees made at the othefeBdantsMot. at 94 3. Plaintiffs argue that
Defendants obtained information about compensation at other Defendants through industry
surveys such as the Croner Surveyp@rson meetings, and emails regarding compensadion.

Thus,synthesizingPlaintifIV] WKHRULHY 3O0ODLQWLIIVY DUJXPH
follows: Plaintiffs argue that HIHQGDQWVY DOOHJHG DQWdirdttyX VW Y L

suppressedompensation for some class members. Tagm result of HIHQGDQWV Y| HP

internal equity, compensation suppression would have spread beyond the employees directly
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affected by the antitrust violations to impact all class members within each Defendant. At the
WLPH 'HIHQGDQWVY JRDO RI PDLQWD L&lthe affetisH U QD O
compensation suppression between Defenda@hts.is the same approach to showategsswide
antitrust impact approved by this CourtHigh-Tech See HighTech 985 F. Supp. 2d at 1206
(describing the approach to demonstratilagswideantitrust impact by showing direct impact to
some class members combined with evidence of internal and external equity).

Against thabverarchingl UDPHZRUN RI 3ODLQWLIIVY WelkCHRU\ R
considers belowhe substantial evidentleat Raintiffs argue demonstrad¢hat common questions
will predominate over individual questions in determining the impact of the alleged antitrust
violations.

b. Documentary Evidence

The Court begings discussion of the thousands of pages of documents sed oyt
Plaintiffs with the documentary evidence on the importance of cold calling as a recruitment to
and the effect of the preclusion of cold calling on the class as a whole. The Court then discus
the evidenceegarding' HIHQ G D QW V | F R RBdadtibedeloRiiQendahequityn that
compensation structur&he Court finally turns to the documentary evidence that Defendants
strove to maintain external equity in compensation among Defendants.

i.  Cold Calling and Recruitment

Plaintiffs have prodced classwide documentary evidence that cold calling was an
important recruitment technique that, if used, would have identified the most valuable employ
in the animation industry. In particular, Defendants viewed passive candidhtese employees
not currently searching for new work but who could be recruited via cold célliadpe key
UHFUXLWLQJ WDUJHWYV 7KXV DQ LQWHUQDO 'LVQH\ UH
FKDOOHQJHV ZDV 3>$ @HREHIMWWLLY H TEHDSU, EXDWA8 \A Disney
VXPPDU\ RI WKH 3))XWXUH RI 5SHFUXLWLQJ  LQGLFDWHG \
RI WKH SRSXODWLRQ ~ 7DOJH 'HFO ([K 6LPLODUO\

indicate that Sony viewed candidates eatly employed by other companies as more valuable
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EHFDXVH 3LI ZH OLPLW RXU RIITHUV RQO\ WR SHRSOH ZK
RXU WDOHQW SRRO WR DUWLVWYV ZKR DUH QRW LQ GHP
summary onecruitingin a 2007Lucasfilm Board of Directors meetimgesentationdentified
33DVVLYH 7DOHQW” DV B3GLIILFXOW WR ILQG" DQG VWDW
VWUDWHJI\ IURP JDWKHUHU WR KXQWHU" L Qlge D&&lH EXHABR. 3
As described abovege supr&ection 1V.B2., Plaintiffs have produced substantial
classwide documentary evidence that even though passive candidates represented the most
desirable recruiting targets, Defendants entered intesahtiitation agreements not to cold call
HDFK RWKHUTV KMRFXRHPHWDIUKHYLGHQFH IXUWKHU VXS
these antsolicitation agreements in fact did stifle recruitment of passive candidates by
Defendants. For example, a 2008 summary on recruiting preparedageMovers Digitaktates
that, PDJHORYHUVUHFUWDWHWY DUH XQDEOH 3SWR JR LQWR
ZRXOG zZzDQW WR DV WKHUH DUH pQR UHFUXLWY DJUHHP
6RXWKHUQ DQG 1RUWKHUQ &DOLIRUQLD “ 7DOJH 'HFO
Furthernore, Plaintiffs have identified evidence that Defendants took steps to enforce
reconfirm their antsolicitation agreements with other Defendants. For instance, in 2006,
"UHDP:RUNYV fHurmbD Bed®durcesDWK\ ODQGDWR HPDLOHG 3B3O U
OF$GDPV WR HQVXUH WKDW 3L[DU UHFUXLWHUYV ZRXOG
([K ,Q UHVSRQVH OF$GDPV DVVXUHG ODQGDWRIWKD
Similarly, Dawn RiveraErnster,' LVQH\TV 'LUHFWRU R te$ éntaited W lLIRIQ 5 H
UHFUXLWHU LQ WR DVN , Monved§ VD B 0 G H HEP\H3QWK 'H E*HH\WQ X\H]
Disney. Talge Decl., Exh. 64 (emphasis in original). Likewise, internal Blue Sky emails from
2006 note that Blue Sky was successfully able to stepdyifrom holding a recruiting event in
1HZ <RUN QHDU %OXH 6N\fV KHDGTXDUWHUYV 7DOJH '"HH
that Defendants considered the adlicitation agreemenso LPSRUWDQW WKDW L
President Ed Catmull pemsally sent an email reprimanding a DreamWorks recruiter who had

DWWHPSWHG WR UHFUXLW D 3L[DU HPSOR\HH IRU YLROI
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DFWLYHO\ SXUVXH HDFK RWKHUYV HPSOR\HHYV =~ 7DOJH 'H

Additionally, the documentary evidee tends to show thafterthe DOJ began its
investigations in 200Defendantdegan taesume directly recruiting from one another. In late

D %OXH 6N\ HPSOR\HH ZDV 3SRDFKHG E\ 6RQ\ " SURH
UHPDUNLQJ 3DIQQLV¥® ZW@EHH 'HFO ([K HOOLSVLYV LQ
'"UHDP:RUNV FUHDWHG D OLVW RI VWRU\ RU DUW SHRSA(
Disney. Talge Decl., Exh. 82. In late 2010, a Disney recruiter remarked in an email chain
discussQJ SRVVLEOH UHFUXLWV WKDW 23, JXHVV WKH WKHP
:DQW ¢ 7DOJH 'HFO ([K %\ UHVXPLQJ GLUHFW VRO
dissolution of the alleged conspiracy, Defendamdicitly demonstratethat direct recruing
was a valuable tool that Defendants would have engaged infbut 'H I H Q G 3dliditayidh D Q
agreements.

7KXV 30DLQWLIIVY HYL G H®QIlkitatigraydedivents/elMikabed/a WK |
tool of recruitment, cold callingrhe documentary eviden@athersuggests that Defendants
eliminated cold calling in order to reduce the cost to retain employees. This common evidend
SURYLGHV VXSSRUW IRU 30 D-sdiciatidn sdied&knkritsRiid hon\ekisd, W L |
Defendants would have had to takéheraction to retain employees.

ii.  Compensation Structure and Internal Equity

$V VHW IRUWK EHORZ 3O0ODLQWLIIVY] GRFXPHQWDU\
maintained formal compensation structures and made significant efforts to maintain internal ¢
within those structures. This additional documentary evidence furtheisUgfyy V. 3ODL QW
that the downward pressure from asdiicitation agreements and collusion over compensation
SROLFLHV ZRXOG KDYH LPSDFWHG thtiebhPsBap@ss&d §lagsD O D U
PHPEHUVY VDODULHYV

Plaintiffs produced documearty evidence indicating that Defendants assigned employe
WR VSHFLILF SD\ EDQGY DQG UDQJHYV EDVHG RQ Wikeetdru

of Human Resource KDURQ &RNHU &RNHU H[SODLQHG WKDW 317
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within our salary structure all the way through nonexempt up to executive level.” Talge Decl.,
Exh. 5. Lucasfilm would then consult the pay ranges for each position in their salary structure to
ensure that compensation remained equitable across positions. This concern over internal equity 1s

exhibited in an internal Lucasfilm email discussing whether, in response to a change in the pay

range for * ” “we should also look at moving the up a grade level as

well” because “a || s:ovld be valued more highly than a |-~ Talge Decl.,
Exh. 68.

Meanwhile, Blue Sky prepared a salary chart that grouped employees by recommended job
title and compensation. Talge Decl., Exh. 124. Plaintiffs have similarly identified evidence that
Sony maintained a detailed salary structure, as exemplified by an internal email listing the explicit
salary range for a “Technical Animator—Dig Efx—Senior—Grade 15.” Talge Decl., Exh. 101.
DreamWorks used a “Deal Calculator” to calculate appropriate compensation ranges. Talge Decl.,
Exh. 85.

In addition to evidence that Defendants maintained salary structures to set compensation,
Plamtiffs have identified documentary evidence that Defendants sought to preserve internal equity
by monitoring compensation across job titles. Thus, DreamWorks stated in a survey response on
compensation that “we closely monitor salaries to ensure internal equity and fairness among our
employees.” Talge Decl., Exh. 90. Disney used “Salary Adjustment Guidelines” that required
identifying =salaries and increasing those salaries= for their
job titles. Talge Decl., Exh. 111. Sony’s “Compensation Philosophy” held that Sony “seeks to
ensure that its compensation plan is internally equitable, externally competitive and well-suited to
its culture and business objectives.” Talge Decl., 103. Sony’s former Director of Compensation
Dawne Irvin agreed in deposition that Sony “incorporate[d] internal equity into [Sony’s]
compensation decisions” and assigned compensation levels for jobs based on comparing the job in
question to specific “benchmark jobs” in order to “determine a range” for compensation. ECF
Nos. 263264 (“Talge Reply Decl.”), Exh. 10.

Defendants likewise took internal equity into account when considering what salary to
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offer new hires. For example, a 2005 Lucasfilm email discussing what salary offer to make a
KLUH QRWHV WKDW /XFDVILOP ZRXOG PDNH DQ RIIHU 3D
Talge Decl., Exh. 72. Similarlgmails within Pixar discussing hiring new recruits in 2005 state
WKDW 3L[DUYVY SURSRVHG VDODU\ RIIHUV ZHUH 3WKH EH
LPSRUWDQW WR XV =~ 7DOJH '"HFO ([K ILNHZLVM LQ
DGMXVWPHQWY :DFURVV WKH ERDUG ZLWK RXU FXUUHQ

RI EULQJLQJ SHRSOH LQ DW PDUNHW UDWH ~ 7DOJH '"HFO

DGMXVWPHQWYV ZRXOG EH QHFHVVDU\ E Hdérddeprobleig Qith e
IORRIU ~

,Q VXP 30DLQWLIIV]Y HYLGHQFH VXSSRUWYVY WKHLU
structures, combined with the premium Defendants placed on internal equity, created a
compensation system which any individuatlass membefV FRPSHQVDWLRQ ZD\
WKDW RI KHU SHHUV 7KH &RXUW ILQGV SHUVXDVLYH 3@

new

| W

VV

NV K

L
DL

WKH LPSDFW RI '"HIHQGDQW YV fHFR® S B Q WIYW LRukje RIAMIGUKI] \V RV W |

and the e#cts of these factors on the class members as a whole are likely to predominate oV
individual questionsegarding internal equity
iii.  Compensation Collusion and External Equity

7KXV IDU WKH &RXUW KDV GLVFXVYV H&aBD@he @ffacts| bV
FROG FDOOLQJ 'HIHQGDQWVY FRPSHQVDWLRQ VWUXFW)
wage suppression across the class. Now, the Court turns to documentary evidéendshat
show thatDefendants colluded on compensation aeddnmarkedheir compensatiomagainst
each other andgainsttommon external sources.

The Court has already described the substantial documentary evidence that Defendar
collusively exchanged compensation information through industry survegsrson metings,
and email exchangeSee supr&ection IV.B2b "HIHQGDQWVY LQWHU Qé&léxt G
the importance Defendants placed on maintaining external equity with other Defendants. For

example, an internal DreamWorks email in 2@@8udedlanguDJH H[SODLQLQJ WK
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SDFNDJH ™ IR UandftekOWKTHY SD\ ZRXOG EH GULY H Qomgarisgd U
RXU 7TRWDO 3D\ SDFNDJH WR RWKHU FRPSDQLHYV ZKHUH
DQRWKHU HPDLO H|[F KHr@ahkesdldddepgartRehNdsfussed whether they
VKRXOG :ORRN DW ZKDW ZH DUH SD\LQJ RXU OLJKWHUYV
that others are getting elsewhere and what Phil can learn by calling his counterparts at other
VWXGLRYV "ODQ@PHd 'HF3L[DU SUHSDUHG D 37DONLQJ 3RLQ
FRPSHQVDWLRQ WKDW VWDWHG WKDW 33L[DU SDUWLFLSY
Survey, as well as the Radford Higlech Survey to benchmark our compensation against othe
companHV LQ RXU LQGXVWU\ ~ 7DOJH '"HFO ([K IXFDVIL
that of Defendants, as exhibited by a Compensation Analysis projecbthpareccompensation
at Disney, Sony, and DreamWorks to compensation at Lucasfilm. Talge Bdtl.74.
JXUWKHUPRUH WKH GRFXPHQWDU\ HYLGHQFH VXJJH
FRPPXQLFDWLRQV UHJDUGLQJ FRPSHQVDWLRQ ZDV WR
Presidentlim Morris explained in an email that the purpose of tHastry surveys wat® SNHH S
D OLG RQ ULVLQJ ODERU FRVWV 3LIDOIY 9HFE 3UHKVLGHIL
Resourcesori McAdams explainedtd XFDV I IBBAMIMR Q &RNHU WKDW 3>V @
EH D IDFWRU WKDWIRWRW®E8 RREWHIUGWHLBAIIZHZW ZRXOGQ
PRYH PRUH PRQH\ WKDQ \RX DQG YLFH YHUVD ~ 7DOJH
The common evidence therefore indicates that Defendants sought to enter into anti
solicitation agreements and colluded on compensgiolicies in an effort to stifle increased
competition for labor and rising wages. To the extent that they were successful, Defendants
not need to increase compensaimorderto attract and retain employeas much as they
otherwise would have had increase compensation in the absence of theksalititation
agreements and collusidBeeHigh-Tech 985 F. Supp. 2d at 1205 (documentary evidence of an
solicitation agreements in a market with internal and external equity indicates that-the anti
solicitation agreements suppressed compensafibig common evidence further suggests that

the antisolicitation agreements and collusion on compensation policies reached beyond indi\
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members of the proposed class and affected the compensatienctdgs as a whole, including
DFURVY "HIHQGDQWY 3ODLQWLIIVY H[WHQ VL e plaRibiky H
of their theory that the antitrust violatiohada classwidempact
c. Expert Reports and Statistical Evidence

As noted aboveptshow that common issues predominate for the purpose of assessing
classwide impact, Plaintiffs retained the services of an expert, Orley C. Ashenfelte?, Ph.D.
Defendants presented a report from their own expert, Michael C. Keeley,'PtoBttack Dr.
$VKHQIHOWHUYYV DQDO\VHV DQ Gitd-disQuEsiX of thB €xpert @Wddnde R
regarding antitrustimpadE\ GHVFULEL QJ 'UmethdgdOlddgiebraaal\antdlys§3/ which
VXSSRUW thépbds @f\sbimmdhlimpaandharP 7KH &R XUW WKHQ WXUQ(
FULWLFLVPV RI 'U $MKdh€derdrg WeHedper repBrid,Nhe Court evaluates not
only the admissibility but also the persuasiveness of the expert réflbsis657 F.3d at 982n
re Rail Freight FuéSurcharge Antitrust Litig.725 F.3d at 255.

. 'U $VKHQIHOWHUTV 2SLQLRQV %DVHG RQ (FR
Evidence, Data, and Statistical Analyses

,Q 'U $VKHQIHOWHUYV ILUVW H[SHUW UHSRUW ZKL
Motion for Clas Certification, Plaintiffs asked Dr. Ashenfelter whether classwide evidence wa
FDSDEOH RI VKRZLQJ WKDW 3DOO RU QHDUO\ DOO PHP
KDUPHG DV D UHVXOW RI WKH F RAQIN &lditioD, FRintiffs Wdketl @t.H O W
$VKHQIHOWHU WR DVVHVV ZKHWKHU WKHUH ZDV 3RQH R

° Orley C. Ashenfelter, Ph.D., is the Joseph Douglas Green 1895 Professor of Economics at
Princeton University. Dr. Ashenfelter earned a B.A. from Claremont McKenna College in 196
and a Ph.D. from Princeton University in 1970. He is the former President Aifribiécan
Economics Association and the former President of the American Law and Economics
Association. He has published in labor economics, industrial organization, econometrics, ang
and economicsSeeAshenfelter Report, Appendix A.
19Michael C. Keelg, Ph.D., is an economist and Senior Advisor at Cornerstone Research, an
economic and financial consulting firm. Dr. Keeley earned an S.B. in mathematics from the
Massachusetts Institute of Technology in 1969, an M.A. in economics from the University of
Chicago in 1971, and a Ph.D. in economics from the University of Chicago in 1974. Dr. Keelg
specializes in economic, financial, and statistical analysis, including antitrust and labor econd
SeeKeeley Report, Appendix A.
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calculating any damages incurred by the Plaintiff classon a@dds& H EDVLV  DQG Z
are sufficient data available to implement those wathd. Dr. Ashenfelter answerdabth of
these questions in the affirmative.

In responseo the first question relaty specificallyto classwide evidence of antitrust
LPSDFW 'U $VKHQIHOWHUYV D QHi@odivdspons thRhE kvib@stfc L Q
SODLQWLIIVY RYHUDOO WiksH BrlUAsHemfeDeD a¥plamed Xhd i cdnBri Otiredf|
documentary evidence, and statistical analyses were capable of showing that the alleged
conspiracy suppressed compensation genetdll§5051. In other words, Dr. Ashenfelter
illustrated how classwide evidence was capable of showing that, at the very least, Defendant
paying some members of the class less than they would have been paid in the absence of th

alleged conspiracy. Send, Dr. Ashenfelter illustrated how economic theory, documentary

evidence, and statistical analyses are capable of showing that this suppression of compensat

affected all or nearly all class membédds.{950, 78.
ii.  Suppressed Compensation Generally

Dr. Ashenfelter first concluded that classwide evidence was capable of showing that t
alleged conspiracy suppressed compensation of class members generally. According to Dr.
Ashenfelter, this first step was supported by economic models of asymmetricatiéornbdr.
$VKHQIHOWHU QRWHG WKDW FODVVLFDO HFRQRPLF PRG
SULFH DW ZKLFK VXSSO\ LV HTXDO WR, QHPDIGE W% VKRIZH
transactionSULFHV FDQ GLYHUJH JHMW BW O K HUIR PS W W W LuAPX00UONU
SIHDWXUH LPSHUIHFW RU DW\PPHWULF LQIRUPDWLRQ °

Dr. Ashenfelter opined that because employers have access to information about the
and salaries paid to their own employees and because employers cancengatiants to
GHWHUPLQH 3PDUNHW™ FRPSHQVDWLRQ SDLG E\ WKHLU
LQIRUPDWLRQ DERXW WKH SUHYDLOLQJ ZDJH. 1b6B.Whidsy IR
SSE@HFDXVH ZRUNHUYV G Ran@@ RibuktDiYrformdiier-ag Yo gviRloyéis,H V

receiving coldcalls is a key avenue by which workers can obtain accurate information about t
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YDOXH RI WK HL\b5VIH. WShekfeltet Hypothesized that, by restricting cold calling af
other competit RQ RYHU HP S O R\H H-¥olicitatidh @geeRr@evis/ifhpair@dihtormation
flow about compensation and job offers to employkkd[{54 £59. Additionally, because
Defendants were simultaneously engaging in collusive communications regarding caopens
‘U $VKHQIHOWHU DUJXHG WKDW '"HIHQGDQWVYT FRQVSLU
Defendantsld. 1 6062.

In support of these hypotheses, Dr. Ashenfelter relied on the documentary evidence
common to the class as a whdt. 16072 For H{DPSOH 'U $VKHQIHOWH U
LQWHUQDO GRFXPHQWY H[SODLQLQJ WKDW 'HIHQGDQW \4
FDQGLGDWHYV ZKR ZHUH *QRW DFWLYHO\ VHHNLQJ QHZ H
offer if contactedE\ D UHFOOYLWHKHVH GRFXPHQWY VKRZ WKDW
solicitation agreements, Defendants would have been competing for passive candidates by g

FDOOLQJ HDFK RWKHUfV HPSOR\HHYV betiveeh\Dkfen@dsH O W H U

nd

DF

old
DC

indicating that Defendants participated in a salary survey to share general salary ranges for the

SXUSRVH RI 3NHHSLQJ D O da] 63,Q@nt that capnpet@ionEdR empldyacsy V
SPHVVHV XS WKH SD\ VWUXFW X Uit |\ TRE3dNdmRils shdn tat H U \
Defendants viewed their collusive communications regarding compensation and their anti
solicitation agreements asneans to artificially suppress employee compensation.

Finally, Dr. Ashenfelter bolstered his findings witlarsdard econometric analysis utilizing
solely classwide evidence and methods. Dr. Ashenfelter performed a regression analysis, uti
'HIHQGDQWVY LQWHUQDO FRPSHQVDWLR QodpewsationiyR L O
comparing compensation dugithe conspiracy with compensation in a conspHfaey, butfor
world. Dr. Ashenfelter concluded that the regression analysis showed that the alleged consp

artificially suppressed compensation across Defendah®77 1

1 This documentary evidencedsscribed in greater detail in Section IV.B.3supra
12 This regression analysis, which Dr. Ashenfelter also used to show that damages may be
evaluated on a classwide basis, is described in greater detail in Section IMfEa4.,
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ii.  Widespread Effect
Second, Dr. Ashenfelter opined that economic studies and theory, documentary evide
and statistical analyses were capable of showing that this compensation suppression had
widespread effectsnall class members.
Dr. Ashenfelter argued that Defendanté i G SIRUPDO FRPSHQVDWLR({

that employees are being paid comparable salaries for comparable work, and to establish re

nce

Vv

ativ

IL[IHG SD\ JUDGHV EHWZHHQ JURXSV RI HPSORYAHDr.ZLWK L

Ashenfelter supped this conclusion with documentary evidence, including internal documen
from each Defendant discussing their salary structures and hierarchies and the techniques
Defendants would use to normalize salaries within these hierarichi§§3084. Dr. Adenfelter
H[SODLQHG WKDW 3 >R@QH RI WKH SULPDU\ SXUSRVHV R
XVHG E\ WKH 'HIHQGDQWYVYV LV WR PDLQWDL®QIBEQWHUQD

Dr. Ashenfelter cited to documentary evidence showing that Defendants were concert
with internal equity. For example, Dr. Ashenfelter cited an internal Pixar email noting that it w
SGLIILFXOW"™ WR EULQJ LQ QHZ KLUHV bBbuWoSddninbdause HV 3V
S HR S H85. Based on this documentary evidence, Dr. Ashenfelter hypothesized that
increased compensation to passive candidates hired through cold calling would result in incr
compensation to other class mensibrough inernal equityld. 87.

Dr. Ashenfelteralsoopined that Defendants were concerned with external edglity88.
Indeed, Dr. Ashenfelter noted that one of the features of the conspiracy was that Defendants
directly coordinated on compensation for thepmse of benchmarking their compensation
policiesagainsthe compensatioof other Defendantdd. 1 89. Defendantalsoshared
compensation information for purposes of maintaining external equity through the Croner Su
which compared detailed empl@®/eompensation information across Defendddtg[190 ©2.

In addition to relying upon the documentary evideme Ashenfelter looked to standard
economic labor theory and statistical analyses as evidence that the conspiracy would broadiy

affect membes of the proposed clads. 1195411. Through these analyseDr. Ashenfelter

46
Case N014-CV-04062LHK
ORDERGRANTING-IN-PART AND DENYING-IN-3$57 3/$,17,MOT. FOR CLASS CERTIFICATON

(S

C
D F
ned
as

R F

£ase

rvey




United States District Court
Northern District of California

© 00 N o g b~ W N PP

N N DD N D N NN NDMDDN P B P PRk PP,k R
o N o o A W N P O © 00 N oo o~ wN +» O

Case 5:14-cv-04062-LHK Document 289 Filed 05/25/16 Page 47 of 80

provided evidence that Defendants Isathirigid compensation structures that exhibited both
internal and external equity.

JLUVW 'U $VKHQIHOWHU QR VDG WIKD W K B R @ WDLQEN]
earnings to his or her level of education, job experience, industry and industry experience, af
LQGLYLGXDOYV MRE WLWIE.H LQ7MEX\D UWILLXIO' Bl UHIQEBEMQMW
compensation data, Dr. Agfifelter was able to estimate the standard human capital earnings
model for Defendantdd. 'U $VKHQIHOWHUYV VWDQGDUG KXPDQ FI
as age, experience with the Defendant, gender, and job titkay of which were explicitly par
Rl '"HIHQGDQWVY IRUPDO FRaR2bleXd/dxMain Redvacie29% FoVIS%dbFHtve
YDULDWLRQ LQ FODVV PHPEHUVY FRPSHQVDWLRQ DFUR
conspiracyld. 199; Ashenfelter Reply Report, Appendix B, Table DR.Ashenfelter
additionally conducted his standard human capital model separately for each Defendant and
WKDW WKH PRGHO H[SODLQHG EHWZHHQ WR RI WK
each Defendant per year. Ashenfelter Repd@®d Ashenfelter Reply Report, Appendix B, Table
2R. Thus, across Defendants and across years, the standard human capital model was capg
H[SODLQLQJ D ODUJH SRUWLRQ RI WKH Y DOhelladgd arioQntlof)
variation in comperation explained by the standard human capital modetates that
idiosyncratic individual variation accounted for a relatively small amount of employee
compensatiorAccordingly ‘U $VKHQIHOWHU RSLQHG WKDW WKH V|
ability to predict a large portion of class member compensation sughert®nclusion that
Defendants had systematic pay structures that persisted over time. Ashenfelter R@port

Second, Dr. Ashenfelter performed a series of analysdentfy the relationsip of
compensatiopand changes in compensatibetween job titles within each Defenddii.
111024.1. In other worddpor each DefendanDr. Ashenfelter analyzed how compensatiamd
changes in compensatidor different job titlesat thatDefendant related to each other throughod
the class periodd. Dr. Ashenfelter performed this analysis for all job titlest had at least 10

annual compensation amourts 102. The correlation analyses showed,tf@tthe majority of

47
Case N014-CV-04062LHK
ORDERGRANTING-IN-PART AND DENYING-IN-3$57 3/$,17,MOT. FOR CLASS CERTIFICATON

MU
nd al

UM

D S |

A%

four

H A

\ble
- O

WL

~—+




United States District Court
Northern District of California

© 00 N o g b~ W N PP

N N DD N D N NN NDMDDN P B P PRk PP,k R
o N o o A W N P O © 00 N oo o~ wN +» O

Case 5:14-cv-04062-LHK Document 289 Filed 05/25/16 Page 48 of 80

job titlesanalyzed, compensation for each Defenegpecific job title tended to increase or
decreaseavith overall compensatioto class members at tHaefendant. Ashenfelter Reply Report
Appendix B, Tables 3R and 4R.

Third, Dr. Ashenfelteusedstandard econometrtechniques teeparate the impact of the
relationship between job titles fromariables unrelated to the relationship between job titles tha
could cause the compensation for those job titles to change. Ashenfelter RErDf.

Ashenfelterreferredto theseanalyses as V K D Uég@edsiondd. Applying these techniques, Dr.

Ashenfelter found that compensation for the overwhelming majority of job titles included in the

analysis would change both contemporaneously and over time with compensatgesdioarhe

other class membeesnployed byeach Defendant. Ashenfelter Reply Report, Appendix B, Tables

5R #6R. Based on the sharing regressions and the correlation analyses, Dr. Ashenfelter conc

that his statistical analyses supported the concluketrchanges in compensation for individual

class members would spread throughout the remaining class members. Ashenfelter Rigport §

V. '"HIHQGDQWVY &ULWLTXH RI 'U $VKHQIHOWHU
As noted aboveDefendantsely upon the report of Dr. Keeldg argie that individual

inquiries regarding antitrust impact will predomindde. Keeleyconcludedhat the documentary
evidence, economic theory, and the nature of the labor market for animation vadirkers
XQGHUPLQH 'U $VKHQIHOWHUYfV FRQFOXVLRQV UHJDUG
raisel D QXPEHU RI FKDOOHQJHV WR 'U $VKHQIHOWHUYV P
FODVVZLGH LPSDFW 7KH &RXUW EHJLQV BSed@®dm@&&HVVLQ
documentary evidence, economic theory, and the nature of the labor market. The Court then
DGGUHVVHVY 'U .HHOH\YV FULWLFLVPV RI 'U $VKHQIHOW

v. ‘U .HHOH\YV $UIXPHQWY %DVHG RQ '"RFXPHQV\
Theory, and the Nature of the Labor Market

JLUVW "'HIHQGDQWYV DQG 'U .HHOH\ DUJXH WKDW 3¢
show that compensation changes for one job title within a Defendant necessarily mandated

compensation changes for other job titles withirt Defendant. Keeley Report 192:446. For
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HIDPSOH 'U .HHOH\ FLWHV WR '"HIHQGDQWVY LQWHUQD
UHFHLYHG UDLVHV ZKLOH RWKHUV GLG QRW DQG WKDW
based on more factors thaaolely internal equityld. 1143#5. In addition, Defendants point to
the Croner Survey findings for 2010, which found that compensation for some titles increase
while compensation foothertitleV GHFUHDVHG (&) 1R 3/IDQQLQ 'H
DefeQGDQWVY DUJXPHQW LV LQDSSRVLWH 'U $VKHQ
antitrust impact isiot that all employees and all job titles must experience parallel compensati
changes contemporaneousg XW LQVWHDG WKDW 'H I guyaPaGasts h XV H
GHWHUPLQLQJ FODVYV P biverEiMeofldRcRdPtSimiare 8sewidB Q
compensation changesshenfelter Reply Report4¢. The documentary evidence shows, as Dr.
Keeley acknowledged in his depositicegid. 44 (citingKeeleyDeposition at 269:1®3), that
Defendantsisedinternal equity asfactorin theircompensation decisionsuch that Defendants
would explicitly adjust the salary ranges for job titles to account for changes made in the salg
ranges for related jofitles. Id. 1944 £ JXUWKHUPRUH 'U $VKHQIHOWH
support the conclusion that Defendants had a relatively rigid wage structure that provided sin
compensation to similarly situated employdes. example, as Dr. Keeley recogriziéeeley

Report 1167,'U $VKHQIHOWHUYV DQDO\WVHVY VKRZ WKDW FRPH

the Defendant, gender, and job title explain most of the variability in employee compensation.

That these common factors explain the majority of thi@tran in compensation supports Dr.
$VKHQIHOWHUYY FRQFOXVLRQ WKDW RYHUDOO 'HIHQG
provide like compensation to like employe€bus, the documentary evidence and statistical
analyses show thatternal equitywas a factor that Defendanised to determine whether and
KRZ WR FKDQJH FODVV P HEdrditgly PrFRPKSHH@IWDWIHRIY V FRQ
LQFUHDVHYV LQ FRPSHQVDWLRQ IURP FROG FDOOLQJ ZR]
structure, impcting class members generally rather than just the individuals who received thg
calls is reasonable.

Second, Dr. Keeley argues thaitriations within actual compensation for the same job
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WLWOHV XQGHUPLQH 'U $VKH Q I HID. WeldleMtentifiek fi&db titRd at. Q
each Defendant thappear teexhibit substantial variation between the highest and lowest
compensated workers within that job title. Keeley Repd@# Dr. Keeley further identifies
singlejob title at Sonyfor which some employees with the job tilpparentlyreceived raises the
same year other employees with the same jobstithe their compensation decreasbstantially
Id. 1 139.Additionally, Dr. Keeley created a chart showo@npensation change over @ror
three job titles at DreamWvks which shows that the three job titles did not experience
compensation changes in tanded

'U $VKHQIHOWHU UHIXWHYV 'U thdtd@pensationvadiaibh withinH
five specific job titlegper Defendanby noting WKDW 'U .HHOH\YVY DQDO\VLV
other factors, such g®ars with the Defendaand gendeithat influence compensatiavithin a
system that accounts for internal equighenfelter Reply Reporf({$667. $V IRU 'U .HH
analyss of one job title at Sony 'U $VKHQIHOWHU QRWHYV WKDW 'U .H
compensation for employewsth this job titlefailed to account for overtime houasd thudDr.
Keeley identifed changesn compensation unrelated td P S O Radctudlpay. Id. 1 68. By
DFFRXQWLQJ IRU RYHUWLPH KRXUV 'U danktd Qifferendeédin
compensation change within the Sony job ttbservedoy Dr. Keeleyld.

Regarding the three job titles at DreamWoibs, AshenfelterQRWHYVY WKDW 'U
analysis doenmot account for employee turnover within each job title from year to kedy71.
Dr. Ashenfeltemlso DUJXHV WKDW 'U dbed @tactaMnDi@rDploy&ekpécific
factors such as agand experienabat affectcompensation anchanges in compensatidd. Dr.
Ashenfelter controlling for employee turnovethen conducted his own analysis of compensatio
trendsfor the three DreamWorks job titles analyzed by Dr. Kedtky 72. This corrected
analysis shows that compensation acrosshitee DreamWorkgb titles followed similar trends
RYHU WLPH DV SUHGLFWHG E\ 'U $VKHKH.@dHHe\Abbvd fedsais< H
tKH &RXUW ILQGV X QS H toviceda/regatdinglactual Eb@pengation by job title.

Third, Dr. Keeley argues that class members would not have required cold calls to ob{
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information about market wages because of the structure of the labor market for animation
workers. Keeley ReporffL0683. Dr. Keeley points in particular to the fact that many class

members were represented by unions, which actively collected and disseminated compensa

information among class membel. 1111649. According to Dr. Keeley, unions therefore actgd

as an alternative source of information, such that cold calls were not neckessadgitionally,
Dr. Keeley argues that there were high levels of eniigisg, wherein a class member worked for

multiple Defendants during the alleged conspiracy, beaaasy class members were employed

tion

on a shorterm project basis and would look for new employment each time a project completed.

Id. 1110745. Because many class members looked for work frequently during the class peri
Dr. Keeley argues that class mesmbwould have learned about market wages without the nee
for cold calls.Id. 1113.

With respect to the fact that many class members were represented by unions, Dr.
Ashenfelter contends persuasively that information collected and disseminated bysinions i
necessarily more limited than information available to the Defendants. Ashenfelter Reply Rej
1116. This is because unions lack information regardingumion positions and because
'HIHQGDQWVY FROOXVLYH FRPPXQLFDW LnRqifiohhHsdirde GfL Q
information asymmetrin Defendants favoid. Thus, even though unions increased the amount
of information available to class members, unions could not overcome the asymmetry cause
'"HIHQGDQWVY DOOHJHG FRQVSLUDF\

As to the shortenures of many class members, Dr. Ashenfelter contends that the
documentary evidence supports the finding that as many as 70% of class members were paj
and not actively looking for new jobs during the class petthd] 110. The documentary
evidencel X UWKHU LQGLFDWHYVY WKDW '"HIHQGDQWYV FRQVLGH
WDOHQW ~ DQG WKXV WK HdIAR Astenfdted xdditoOaty eiifcE€s®k.H H V
Keeley for overestimating the effect of shettrm employees because thajority of class
members were lonterm, not shorterm workersld. §111. Thus, by agreeing not to cold call

HDFK RWKHUfV HPSOR\HHV '"HIHQGDQWY DUWLILFLDOO\
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class members. Furthermore, Dr. Ashenfeltguas that even for shetgrm workers, anti

solicitation agreements would suppress compensation because workers are most valuable w

hen

they are in the middle of a project and least valuable when they have completed a project and mi

find a new jobld. 1112. Therefore, by refraining from recruitipgssivecandidatesvho werein
the middle of projects, Defendants were able to recruit candidates only when doing so would
the least.

7KH &RXUW ILQGY SHUVXDVLYH 'U $VKHQIHOWHUTV
would persist notwithstanding the roles played by unions and-&rortworkers in the animation
LQGXVWU\ 7KHUHIRUH WKH &RXUW FRQF OSVEHI\Q MAKDWH
based on the documentary evidence, economic theory, and the nature of the animation labof
market araunpersuasive.

Vi. ‘U .HHOH\YV &ULWLFLVPV RI 'U $VKHQIHOWH

Dr. Keeley additionally raises a number of chalenV WR 'U $VKHQIHOWH
capital model, correlation analyses, and sharing regres3ibasCourt addresses in turn Dr.
.HHOH\YV FULWLFLVPV DQG 'U $VKHQIHOWHUfV UHVSR(

)LUVW 'U .HHOH\ DUJXHV WKDW 'U 3$a/ikadi€) doed vatH U |
show that Defendants had a systematic compensation structure. Keeley R&p8t7 21 Dr.
.HHOH\ DUJXHV WKDW LI MRE WLWOH LV UHPRYHG DV D
capital model, the regression no longer explainst miohe variation in employee compensation.
Id. 191167+ JXUWKHUPRUH 'U .HHOH\ FRQWHQGYV WKDW WH
standard human capital model would show that all industries, and the economy as a whole, 4
a semirigid compensation structured. 161.

,Q UHSO\ 'U $VKHQIHOWHU DUJXHV DQG WKH &RXU
LGHQWLI\ IODZV LQ 'U $VKHQIHO WdA&Jdf s SrBngest@indingsin L Q
VXSSRUW RI 'U $V Kdfl itéind sty shenielte HRR W Report Pl 54. Under
‘U $VKHQIHOWHUYfY WKHRU\ RI LQWHUQDO HTXLW\ 'HIH

employees with the same job title. Accordingly, the fact that job title explains a significantpof
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RI WKH YDULDWLRQ LQ FRPSHQVDWLRQ VXSSRUWYV UDW
because it shows that Defendants had compensation structures that enforced internkl.equity
153. Similarly, Dr. Ashenfelter asserts that it is unremask#iht most industries would exhibit
ULJLG SD\ VWUXFWXUHYV EHFDXVH 3 >P@RVW FRPSDQLHV
IRUPDO VDO D d\]yaWTheXstantArd kuman capital model merely confirms that
Defendants participated in suah industry with a rigid pay structurel.

Second, Dr. Keeley argues that by limiting the correlation analyses and sharing regres
to job titles with at least 1@nnual compensation amouniy. Ashenfelter failed to study a
sufficient number of joltitles. Keeley Report 117445, 182. Additionally, Dr. Keeley criticizes
‘U $VKHQIHOWHUYYV VKDULQJ UHJUHVVLRQV IRU VWXG\U
title affect the remaining job title instead of studying how changes in compensktina job title
affect all other job titledd. 181.

‘U $VKHQIHOWHU DGGUHVVHG ERWAshéhfeltéiReplyt Repait) |
and the Court concludes those responses are persuasive. Specifically, in order to include mg
titles in his analyses, Dr. Ashenfelaralyzed changes in compensatiorgbyupingjob titles
togetherby similar average compensatiand tten comparing changes in compensation betweel
groups Ashenfelter Reply Report B2 64. Using this grouping methed®r. Ashenfelter was able
to includein his Reply Reporpb titles for which he had fewer than &6nual compensation
amounts Thisallowed Dr. Ashenfelter to account for 88% ofatinual compensation amouiris
the datald. 162. The results of the correlation analyses and sharing regressions on the incre
data seshow that in generatompensation for one group of job titldsaages similarly to other
groups of job titlesld. 1162-64. Thus, these analysésRQWLQXH WR VXSSRUW '
conclusion that Defendangsioritizedinternal equityld.

6LPLODUO\ LQ UHVSRQVH WR 'U .HHOHAaNNg régesaidmsF L
do notindicate how changes in compensationone job title relate to compensation for all other
job titles Dr. Ashenfelter modified his sharing regressions as suggested by Dr. Keeley

Specifically, Dr. Ashenfelter added new analysesgjgested by Dr. Keelelg examinehow a
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change in compensatidor one job title affectall other job titlesvithin a Defendantd. 1 59.

The results of these analyses shibat changes in compensati@n one job title tend to result in

changes in copensation for all other job titlekd. ,Q RWKHU ZRUGV 'U $VKHQIH

show that Defendants would tend to adjust compensation for job titles throughout the compa

ny ir

response to a change in compensation for a single jobrtiile supports U $VKHQIHOWH U

WKDW 'HIHQGDQWY PDLQWDLQHG LQWHUQDO HTXLW\ E\
compensation of other employesfthe same Defendarid.

Finally, Dr. Keeley argues that Dr. Ashenfelter did not sufficiently anatgzeslations in
compensation across Defendants. Keeley Repdiri8§%4. Dr. Keeley compares compensation
across Defendants and performs several correlation analyses across Defendants, all of whic
purport to show that compensation trends varied acrosnbBantsid. Thus, Dr. Keeley argues
thatthe statistical evidence indicates that Defendants did not maintain external égjuity.

‘U $VKHQIHOWHU UHSOLHV WKDW 'U .HHOH\fV DQD

flawed because it failed to contrarffactors such as what job function employees held at each

DC

=

o\

of

the Defendants. Ashenfelter Reply Reporty ,Q UHVSRQVH WR 'U .HHOH\YV

Ashenfelter did not sufficiently study the relationship in compensation trends between Defen
Dr. Ashenfelter performed such a regression analysis that compared compensation between
Defendants by matching job titles to Croner job functidchs] 96 + ‘U $VKHQIHOW
shows thatfor the overwhelming majority of the job functions stutjieompensation for job titles
corresponding to similar job functions between Defendants tended to change tadef9.
Additionally, the similarities in changes in compensation for similar job functions across
Defendants were statistically signifitald. 7KXV 'U $VKHQIHOWHUTV DQD(
'"HIHQGDQWY VXSSRUWYV 'U $VKHQIHOWHUYYVY WKHRU\ WK
between Defendants.
,Q VXP WKH &RXUW GRHV QRW ILQG SHUYV X@MHOWH'Y
methodology. Defendants have not presented analysis that undermines the reliability of Dr.

$VKHQIHOWHUYV DQDO\VLYVY DQG PDQ\ RI '"HIHQGDQWVT
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HYLGHQFH $FFRUGLQJO\ WKH &RiXdihatdolag® @ \ComurcBovwitd $V

and bolstered by the extensive documentary evidence, is sufficient to meet the predominanc
standard with respect to impact.
d. Conclusion on Impact

30DLQWLIIV] GRFXPHQWDU\ HYLGHQFH DRaRa@sksathaw

4%

KV

rely on this evidence, establish that common issues between class members will predominate ov

individual issues in proving antitrust impact. The documentary evidence and expert report su

30DLQWLIIVY] WKHRU\ W K p-Widé ldriparGaiieh WinctirBsGhat e &R Q

ppol

premium on internal equity. Further, the evidence suggests that Defendants engaged in collysive

communications directly and through the Croner Survey to benchmark their compensation
structuresagainsteach other 7/KH GRFXPHQWDU\ HYLGHQFH DQG HJ[S
argument that these assinlicitation agreements and collusive communications resulted in
suppressed compensation that affected all class members.

4. Damages

In addition to disputing whethélaintiffs can shovantitrustimpact on a classwide basis,
Defendantslispute whether Plaintiffs can show damages on a classwide basid. S seipreme
&RXUW KDV KHOG WKDW GDPDJHYV 3>F @ D O Foedfioanon Rtege Q

DV DW WULDO DQ\ PRGHO VXSSRUWLQJ D uSODLQWLII

case, particularly with respect to the allégeD QWLFRPSHWLWLYH HbDhit&sfw R
133 S. Ct. at 143@itation omitted)citing ABA Section of Antitrust Law, Proving Antitrust
'DPDJHV /HJDO DQG (FRQRPLFV ,VVXHV G HG
cannot be certifid to proceed as a class action unless the damages sought are the result of tf
classwideinjury WKDW WKH BuXlernW2DRO30 & F9B\(emphasis in original).

Here, Plaintiffs again rely on their expert, Dr. Ashenfelter, to demonstrate thatihege

reliable methods to compute damages by applying classwide methods and aSabides. at

HU

Vv

—

e

25. Dr. Ashenfelter concluded that common evidence and a regression analysis could be used tc

create a model for quantifying the estimated costto claRmelUV UHVXOWLQJ IURP
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challenged conduct. Ashenfelter Reportt1220. This model generated percentages by which
Defendants undercompensated class members in each of the conspiracy years. Ashenfelter
Report, Appendix B, Table 8E. Dr ASKHQIHOWHU HVWLPDWHG WKH HII
by contrasting compensation during the periods when the conspiracy was in effect with
compensation after the conspiracy ended. Ashenfelter Reportf'U $VKHQIHOWHU
incorporated a rangd wariables designed to account for factors including: (1) age, years at th
FRPSDQ\ DQG SUHYLRXV \HDUYV FRPSHQVDWLRQ W K
alleged conspiracy; (3) the effects caused by factors specific to each Defenglatatdl number
of employees, annual worldwide box office revenue, and the ratio of new hires to total
employees); and (4) macroeconomic effeetg,(gross domestic product in the U.S. and the
consumer price indexhd. 11114 48.

'U $VKHQIHOW litekTihe ¢dRs@inddy inBolpkases, where a new phase begins
each time a Defendant joined the growing conspiriatcyf 118. The model additionally divides
the conspiracy into a new phase for 2009 to mark the start of the DOJ investigations and a n
phase fo 2010 to mark the dissolution of the conspiracy in 20d.Mr. Ashenfelter used the
model to estimate the average or net waenpensation across Defendants for each phase of t
conspiracyld. 'U $VKHQIHOWHUYTV PRGH On hédHeckddteH G IR
conspiracy over time and for variations among class members and Defeitldffi$1249. Dr.
Ashenfelter contends that the undempensation percentages from this model can be used in
straightforward formulaic fashion in conjunct® ZLWK '"HIHQGDQWVY FRPSHQ
damages for each class memibery 120.

‘U $VKHQIHOWHUYTV PRGH Ocomgizsstion tamyed fidrnd B/ tD 3196 X
per phase of the conspiracy. Ashenfelter Reply Report, Appendix B, Tatite 8bplying the
yearly undefFRPSHQVDWLRQ WR 'HIHQGDQWVY FRPSHQVDWLR
lost earnings attributable to the alleged conspiracy from 2001 to 20$646¢74,318Id.

Dr. Keeley raises a number of criticisms of Dr. AshehOWHU YV GDPDJHV P

Ashenfelter responds in his Reply Report. The Court addresg@s HDFK R1 'U .HHO}
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FULWLFLVPV DQG 'U $VKHQIHOWHUYYVY UHVSRQVHV $V Z
Dr. Ashenfelter has persuasitelUHVSRQGHG WR HDFK RI 'U .HHOH\{V

LW
=4

First, Dr. Keeley argues without citation to the economic literature that it was inappropfriate

for Dr. Ashenfelter to perform a during/after damages regression that used only the years aft
Plaintiffs alleg the conspiracy ended as a benchmark for estimating the effects of the allegec
conspiracyKeeleyReport 18184. Dr. Keeley argues that Dr. Ashenfelter should have includ
data prior to the start of the alleged conspiracy in the benchmark gdribd. Keeley contends
that including preconspiracy data in the benchmark period eliminates evidence of
overcompensation for four ye&<003, 2005, 2006, and 2014@. 1 84.

,Q UHSO\ 'U $VKHQIHOWHU QRWHYVY WKDW FR®@&NUD
economic literature supports the use of a during/after damages regression model. Ashenfeltq
Reply Report 9+ 'U $VKHQIHOWHUYY FLWDWLRQ WR WKH HF
here, the precise start of the conspiracy is in doubt, ttep&SQVSLUDF\ SHULRG L
FRPPRQO\ XVHG” DV WKH EHQFKPDUN SHULRG EHFDXVH
GUDPDWLIBHYHQWLQJ J)LOQONHOVWHLQ OLFKDHO 2 DQG
Estimates of Damages in PriE&ing Cases” Law and Contemporary Problen®6s(4) p. 14569
(1983)). Thus, because Plaintiffs in the instant case allege that the conspiracy began someti
the 1980s whereas Defendants produced employment data beginning only in 2001; the post

conspiracy perid is the more reliable benchmark period according to the economic litetdture.

er

D
o

-

U\

-

RQ
/ 3

+D(

me il

1 6. Furthermore, Dr. Ashenfelter in his Reply Report conducted his regression model including

'U .HHOH\YV V-X@&hshRa¢HIGtaRsdHseparate phase, and the imchfdiois data did

QRW DOWHU 'U $VKHQIHOWHUYY FRQFOXVLRQ WKDW WK

compensation from 2002010.1d. 7.

6HFRQG 'U .HHOH\ DUJXHV WKDW 'U $VKHQIHOWHU
that compasation was suppressed during the alleged conspiracy because average compens
each Defendant did not increase after the conspiracy ended. Keeley RepoigiT U . HH O K

measure of average compensation at each Defendant is the sum of compémsali class
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members at each Defendant per year divided by the number of class members at that Defendant

AV 'U .HHOH\ DFNQRZOHGJHV 'U .HHOH\YV DQDO\VLV R
HPSOR\HHYV {madtRéEomdni/cDahes changes among the employees at each
Defendant from yeato-year.ld. 1 66. For examplesomeof the employees at issue in the instant
case had relatively short employment durations of 1 year or less, such that the composition d
employees at each Defdant and the job titles and pay grades of those emplogeekj change
between yearsd. 19107€8.By contrast,t U $VKHQIHOWHUYfYVY UHJUHVVLR
macroeconomigariables, such as GD&nd employeepecific variablessuch as age and tepur
ZLWK WKH 'HIHQGDQW $FFRXQWLQJ IRU WKHVH findstthaD E
Defendants undercompensated class members during the alleged conspiracy. Ashenfelter R
Report, Appendix B, Table 7R.

Third, Dr. Keeley argues that inat of estimating the effects of the alleged conspiracy |
phase for all Defendants together, Dr. Ashenfelter should have either separately estimated tfj
effects of the alleged conspiracy on each Defendant or estimated a single effect for the entirg
conspiacy. Keeley Report 186 68. Dr. Keeley argues that making either of these modification
WR 'U $VKHQIHOWHU TV PRGHO PRV Wohp&satidrfMidWbym.\ H
Ashenfelterld.

‘U $VKHQIHOWHU UHVSRQGV WH®&nbdeUare.iRdpgmagridte/ Y D
because they aggregate across phases of the conspiracy. Ashenfelter Reply R&Ed 11
Aggregating across phases of the conspiracy, Dr. Ashenfelter argues, is inappropriate becad
effectiveness of the conspiracy varlegphaseld. 117. Dr. Ashenfelter additionally conducted
several analyses disaggregating by Defendadby phase of the conspiradg. §19. These

DQDO\WHV VKRZ WKDW 'U $VKHQIHOWHUfYVY PRGHO SURGQ(
Defendant Q G E\ SKDVH EXW WKDW 'U .HHOH\YfV SURSRVHG
consistent results when similarly disaggregatéd7 KXV WKH &RXUW ILQGV 'U
SXUSRUWLQJ WR XQGHUPLQH 'U $VKHQIHOWHUfYV UHVX

Fourth, Dr.. HHOH\ DUJXHV WKDW 'U $VKHQIHOWHUYfV PR
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undercompensation as more Defendants joined the conspiracy. Keeley Rep9tr 4 Dr.
Keeley argues that increasing the number of alleged conspirators should insteadl iregeldsed
levels of undecompensationd. 169. +tRZHYHU WKLV GRHV QRW DOWHU
model finds statistically significant levels of undempensation for each year of the alleged
conspiracy Ashenfelter Reply Report, Appendd Table 7Rsee also3ODLQWLIIVY 6 X
,Q RWKHU ZRUGV 'U .HHOH\YV FUL W-{dnpendaton peGyeRr@odt K
not undermine the conclusion that there was wederpensation each year of the alleged
conspiracyThe facttlat 'U  $V K H Q mddeMhdwsTstatistically significant under
compensation each yearovides persuasive support te conclusion that Defendants were
effective at suppressing compensation throughout the conspiracy.

FurthermoreDr. Ashenfelter argusethatthe economic literature does not require that the
effects of the conspiracy remain constant or increase overdimdeDr. Keeley has not provided
any citation to the contrarAshenfelter Reply Reporf[12 43. Insteadmany factorother than
the number of conspiratoce®uld contribute to the changing effectiveness of the conspiracy ove
time.Id. 1912 46. For examplethe economic literature shows that business cycle fluctuations
can lead to varying levels of adherema¢he conspacy D Q G 3 F K ByDéfén@ahts, which
would in turn result in varying levels of effectivendsk .y 13 A4. Dr. Ashenfelter argues that Dr.

.HHOH\ LQ IDFW UHOLHG XSRQ HYLGHQFH WKDW '"HIHQG
conspiracy by engaging cold calling despite the argblicitation agreementtd. 1 14; Keeley
Report 131 (listing six emailchairs describing cold calling by recruiters from Sony, Lucasfilm,
and DreamWorks)rhe Courffinds persuasiv®r. Ashenfelteff &«planation, baseoh the
economic literaturethat the alleged conspiracy would not necessarily lead to increasing levels
undercompensation as more Defendants joined the conspiracy.

Fifth, Dr. Keeley argues that Dr. Ashenfelter should have controlled for changes in
DisnH\TV PDUNHWXSYRLHBE 'LVQH\TY SDUWLFLSDWLRQ LQ ,
venturearG 'LV QH\TV DF T X Lavid IWdasilth. Rdeldy REpOrtAB. Dr. Keeley

FRQGXFWHG D YDULDWLRQ RI 'U $VK Higd@kheasufe/ofU H J U
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market concentration among Defendahest assumed that Defendants consisted of the entire
market for animation worker® QG IRXQG WKDW LQFOXGLQJ WKLV YD
finding of undercompensationd. {75 #6.

Dr. AshenfeWHU UHVSRQGV WKDW 'U .HHOH\YV PHDVXUH
inappropriate because it incorrectly assumes that Defendants are the only employers of anin
workers. Ashenfelter Reply Report J§28. ,Q RUGHU WR PRUH DSSURSULI
concern regardinthe Disney acquisition®r. Ashenfelter conductedvariation on his regression
DQERDO\WVLY LGHQWLI\LQJ DOO HPSOR\HHV RI FRPSDQLHYV
Disney employees following acquisition by Disn&).129. 8QOLNH 'U .HHOH\{V 3
DQDO\VLV 'U $VKHQIH O Wdtitepefinh@ theplabal vhatke foMarriRtiin
ZRUNHUV VR 'U $VKHQIHOWHUYY DQDO\VLY GRHV QRW
employers of animation workersl. ‘U $VKHQDROOYHUWVKRZV WKDV

finding of statistically significant underompensation is unchanged when modified to control foy

the Disney acquisitionsd. 7T DEOH ,Q OLJKW RI WKH IDFW WKDW 'U
unchanged by controfig for the Disney acquisitions, the COMRQFO XGHV WKDW 'U
criticism that Dr. Ashenfelter should account for those acquisitions does not undermine Dr.
$VKHQIHOWHUYY DQDO\VLY DQG FRQFOXVLRQV

Sixth, Dr. Keeley argues that 208Bould have beenciuded in the benchmark period
because documentary evidence suggests that the conspiracy may have ended in 2009 once
began its investigations. Keeley Repot8]] Dr. Keeley finds that including 2010 in the
benchmark period results in a reductasrihe amount of undezompensationd. § 80.

Dr. Ashenfelter argues, and the Court agrees, that it is appropriate to exclude 2010 frq
the benchmark periodin fact, Dr. Keeley conceded at his deposition that the effects of the
conspiracy could have pésted in 2010. Talge Reply Decl., ExhaB60:48. Moreover,
documentarevidence, such as the fact that the Croner Survey was not altered to comply with
'2-fV UHTXLUHPHQWY XQWLO VXSSRUWY 30DLQWLII

conspracy may have extended into 2010. Ashenfelter Reply Re@orafiditionally, Dr.
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$VKHQIHOWHUYTY FRQFOXVLRQ WKDW 'HIHQGDQWYV H[KLE
the conspiracy would continue for some time after the end of the conspitaéyrthermore, Dr.
$VKHQIHOWHU DUJXHV WKDW WKH HFRQRPLF OLWHUDW )
Econometrics Handbook, recognize that the effects of anticompetitive conduct may last beyo
the time the conduct in question ends §J10. TKXV EHFDXVH 3O0ODLQWLIIVY H
that the conspiracy may have continued into 2010 and because economic theory indicates th
effects of the conspiracy may have extended into 2010 even if the anticompetitive conduct c4
prior to 20102010 is inappropriate for inclusion in the pashspiracy benchmark period.
199 40. However, Dr. Ashenfelter controlled for the fact that the conspiracy may not have
continued into 2010 by considering 2010 as a separate phase of the conspiratygtsheldata
IRU ZRXOG QRW DOWHU 'U $VKHQIHOWHUTV FRQFOX
conspiracy prior to 2010d. {11.

Seventh, Dr. Keeley criticizes Dr. Ashenfelter for failing to control for the effects of the
High-Techconspiracy. keeley Report 18586. Notably, howeverDr. Keeley does naictually
propose any method to control for tHegh-Techconspiracyld. Furthermorethere are significant
differences between the proposed class members in the instant casetfigt-hechclass
membersAshenfelter Reply Repoft31. For example,rlie High-Techclassconsisted of salaried
HPSOR\HHV 3ZKR ZRUN LQ WKH WHFKHKGLEBEYHOG6BIIS D WQ WHI |
Apple, Adobe, Google, Intel, Intuit, Lucasfilm, and Pixdigh-Tech 985 F. Supp. 2d dt177.
Representativb titlesfor theHigh-TechclassLQFOXGHG 3+DUGZDUH (QJLQ
'"HVLJQHUV ~ 38VHU , QW HOQ BH HHR/UW JSYHHWY ([ SHQGIEBX D O L W,
FRQWUDVW WKH SURSRVHG FODVV LQ WKH LQVWDQW F
HPSOR\HHV® HPSOR\HG E\ 3L[DU /XFDVILOP 'UHDP:RUN
(ImageMovers Digital), and the Sony féadants. Mot. at v. Representative job titles include
3/D\RXW $UWLVW "~ 3&§RVWXPHU “~ 3'"HVLJQHU ~ DQG 36HQL
Report, Amended Appendix @s Dr. Keeley acknowledges, the different class definitions

betweerHigh-Techand he instant case resugirgelyin two qualitatively distinct classekeeley
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Report 2427 ORUHRYHU WR WKH H[WHQW 'U .H HOmpehsatibn J XF

to the class members in the instant case was caused Higth&echconspiracy and not byng
wrongdoing by Defendantthat argument is undermined by thiostantial evidencproffered by
Plaintiffs that tends to show that Defendants in the instant case colluded to suppress class
PHPEHUVY FRPSHQVDWLRQ DQG WK DWte hipdddSe®xQpiaV 1 FR
Sectionslv.B.238.'U .HHOH\YV FULWLFLVP RI 'U $VKHQIHOWHU

not adequately control for effects of tHegh-Techconspiracy is thus unpersuasive.

Finally, theKeeley Report additionallghallengs the number of class members who were

undek FRPSHQVDWHG DFFRUGLQJ WR 'Usioh\Wedle) ROV 91.V ¢
,Q WKH &RXUWYTV RUGHU UHTXHVWLQJ VXSSOHPHQWDO
three methodological flawe Q 'U .HHOH\YV DQDO\VLV-cBhpgvisatedQIxsB E H
PHPEHUV (&) 1R 6XEVHTXHQWO\ "HIHQGDQWY DFNQ
was flawed and withdrew that portion of the Keeley Re@ee' HIHQGDQWVY 6XSS

Insum,(RQVLGHULQJ WKH IDFW WKDW 'U $VKHQIHOWH
UHVXOWYVY ZKHQ PRGLILHG WR UHVSRQG WR 'U .HHOH\TV
$VKHQIHOWHUYYVY PHWKRGRORJ\ LQ WKH HFRQRPLH\TDVL WH
FULWLFLVPV RI 'U $VKHQIHOWHUYVY GDPDJHV PRGHO DU
‘U $VKHQIHOWHUYY GDPDJHV PRGHO LV FDSDEOH RI FD
the predominance standard.

5. Fraudulent Concealment and theStatute of Limitations

Defendants also argue that class certification is inappropriate because individual staty
OLPLWDWLRQV LVVXHYVY ZLOO SUHGRPLQDWH RYHU FRPP
SODLQWLIIVY FODLPV DUH WLPH E Drditatides uxl€ss PlaintifisK H U H
DGHTXDWHO\ DOOHJH HLWKHU D FRQWLQXLQJ YLRODWL
the statutes of limitationgn re Animation Workers Antitrust Litigl23 F. Supp3d at 1193order
GHQ\LQJ "HIHQ 6 D gismdgordRattite Bf limitations grounds). Although Plairditfs

not advance a continuing violations theoryhe SAC Plaintiffsadequately alleged fraudulent
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concealmentd. at 119384. Accordingly, Plaintiffs must prove fraudulent concealment
recover.

7R HVWDEOLVK IUDXGXOHQW FRQFHDOPHQW 30DLQ
DIILUPDWLYH DFWV WR PLVOHDG WKH SODLQWLII’ W
NQRZOHGJH RI WKH IDFWV JLYBQXHW LSVOHD WRWLWIV DFFO\DH.® *
XQFRYHU WKH IDFWYV J U atQlpAtitingHex¢dt Cony. V. IEODRopMers, Inc.
681 F.3d 1055, 1060 (9th Cir. 20)2)

Defendants focus on the second element of fraudulent concealmeargaedhat
S>D@PRQJ WKH FODVV PHPEHUV LQFOXGLQJ WKH QDPH
ZLGHO\ NQRZQ RU EHOLHYHG WR H[LVW ~ 2SS DW "HIH
into whether individual plaintiffs had constructiveamtual knowledge (thereby defeating
IUDXGXOHQW FRQFHDOPHQW ZLOO SUHGRPLQDWH RYHJU
have been nearly unanimous . . . in holding that possible differences in the application of a st
of limitations to individial class members, including the named plaintiffs, does not preclude
FHUWLILFDWLRQ RI D F®(Blterdtidn mbrigR&)quofing Schrantn\v.

JPMorgan Chase Bank, N.ANo. 03CV-09442JAK, 2011 WL 5034663, at *10 (C.D. Cal. Oct.
19, 2011)). Plaintiffs further contend that fraudulent concealment issues will be amenable to
classwide treatment, and that any remaining individual issues will be few in number and may
dealt with in separate proceedings once common issues are resolved.

The Qurt first addresses whether a class may be certified where fraudulent concealm
must be proven to overcome a statute of limitations, and then turns to the facts of this case.

a. Whether a Class May Be Certified When Fraudulent Concealment Must Be
Established

First, it is clear as a general matter that a statute of limitations defense does not
automatically preclude certification where common questions otherwise predominate. The Ni
&LUFXLW KDV UHSHDWHGO\ KHOG W K Ddofs isuw @@ds iHotrtpmpel\at
ILQGLQJ WKDW LQGLYLGXDO LVVXHWilasH/CImelaiiGID\W.2H R Y H
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1383, 1388 (9th Cir. 19753ge alsaCameron v. E.M. Adams & C&47 F.2d 473, 478 (9th Cir.
3:H KROG WKDW intiddalSddues/dfl C@mpliaRce with the statute of

OLPLWDWLRQV KHUH GRHV QRW GHIHDW WKH SUHGRPLQDC

parties do not cite, and the Court has not located, any case in which the Ninth Circuit has
considered the morescific question of whether certification is permissible when the plaintiff
class must prove fraudulent concealment to overcome the statute of limitations.

Although the Ninth Circuit has not yet answered the precise question posed in the insf
case, thaveight of authority is that there is per sebar to class proceedings where fraudulent
concealment must be shown.@ameron for example, the Ninth Circuit considered whether a
classaction securities fraud claim could proceed in light of an Oregoud Staiute with a two
yearstatute of limitationCameron 547 F.2d at 4748. The statutevas tolled by the discovery
rule, meaning that the t woHDU SHULRG EHJDQ WR UXQ ZKHQ 3D FO
exercise of reasonable diligence shouldendigcovered, the alleged decéld. at 478.In a

PDQQHU DQDORJRXV WR '"HIHQGD QW VGanketbd B B HXOMG K MAKHD
individual issues of when each member of the classes discovered, or should have discovere
alleged omissionSUHYHQWYV WKH FRPPRQ LVVXF¥ NituRErctUHG R R
UHMHFWHG WKDW DUJXPHQW KROGLQJ WKDW 3HYHQ LI
with the Oregon statute of limitations, they are not sufficient, on balance, to negate th
SUHGRPLQDQFH RI WKdIH FRPPRQ LVVXHV ~

Cameroninturn, UHOLHG XSRQ WKH 1L Q Wilia®d. whicK inWglfied G H
similar argumento that broughtinder the same Oregon statatessue irCameron Williams,

529 F.2d at 13888. InWilliams the district court found that common issues would not
predominate irasecuritiesfraudclassDFWLRQ EHFDXVH 3SWKH H[LVWHQF
defense made necessary separate determinations of the date when each plaintiff discovered
the HIHUFLVH RI UHDVRQDEOH GLOLJHQFH VKIR AQ838KIeY H
Ninth Circuit reversed, holding that although individual issues regarding the statute of limitati

PLIJKW DULVH WKRVH LVVXHV GLG QRW SUHYHQW FHUW
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T X HV W BtQ3ss’

AlthoughCameronandWilliamsconcerned a discoveryle issue, rather than fraudulent
concealment, those cases are neverthelessatgéas both held that a classtioncould proceed
despite the potential for individualized inquiries as to what class members knew or should hg
known.Thus, the holdings d€ameronandWilliamscounsel in favor of finding that the issue of
fraudulentconcealment does not prevent certifying the class in the instant case.

While acknowledgingVVilliamsandCameron Defendants rely upoBroussard v. Meineke
Disc. Muffler Shops, Inc155 F.3d 331, 342 (4th Cir. 1998), a case involving the reversal of a
$390 million classaction judgment on multiple grounds, to argue that the need to engage in a
WROOLQJ DQDO\WLV SUHFOXGHYV FODVV FHUWLILFDWLRG(
LQTXLU\ LQWR ZKDW HDFK >SODLQWLDOQ@GNDKHZQDIER X\ K
3 (quotingBroussard 155 F.3d at 342). However, to the extBmussardsuggests that a tolling
DQDO\VLYVY DOzZD\V GHIHDWYV FODVV FHUWLILFDWLRQ LW
WilliamsandCameron which permited class action claims to proceed despite the existence of
such individualized inquiries. Moreover, several other Courts of Appeal have directly rejected
BroussardfV UHDVRQLQJ LQ FDVHV LQYROYLQJ IUDXGXOHQW
Third Circuits:

Although a necessity for individualized statatfelimitations
determinations invariably weighs against class certification under
Rule 23(b)(3), we reject any per se rule that treats the presence of
such issues as an automatic disqualifierother words, the mere
fact that such concerns may arise and may affect different class
members differently does not compel a finding that individual issues
predominate over common onés long as a sufficient
constellation of common issues binds classmimers together,
variations in the sources and application of statutes of limitations
will not automatically foreclose class certification under Rule
23(b)(3). . . . Predominance under Rule 23(b)(3) cannot be reduced
to a mechanical, singlissue test.

In re Linerboard Antitrust Litig.305 F.3d 145, 1683 (3d Cir. 2002) (quotingvaste Mgmt.
Holdings, Inc. v. Mowbray208 F.3d 288, 296 (1st Cir. 2000)). The Second Circuit likewise

declines to apply per serule.See, e.gIn re U.S. Foodservice Inc. Prigj Litig., 729 F.3d 108,
65
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G &LU DINTLUPLQJ FODVV FHUWLILFDWLRQ DQG
PD\ VRPHWLPHYVY SUHFOXGH FHUWLILFDWLRQ XQGHU 5XO

the extenBroussards read to reque the categorical rejection of class actions where fraudulent

concealment is at issue, it sets forth a minority position that is incompatibl&ivethSecond,

Third, andNinth Circuit authority concerning the treatment of statute of limitations issues.
Because the Court concludes thajpeo serule precludes certification, the questisa

fact-specific determination of whether common issues concerning fraudulent concealment, aj

opposed to individual inquiries, will predominate in this c&s® In e Linerboard Antitrust

J7

QR

Litig., 305 F.3d at 16661. To answer this question, the Court undertakes a pragmatic inquiry into

the types of proof the parties will use to prove (or disprove) the elements of fraudulent
concealmentSee Backhaut v. Apple In&lo. 14CV-02285LHK, 2015 WL 4776427, at *13
(N.D. Cal. Aug. 13, 2015) (noting that the predominance inquiry is ultimately a pragmatic ang
holistic one); Wright, Miller, & Kane,7AA Federal Practice and Procedurg 1778 (3d ed.
2005) QRWLQJ MbKeD stantiWdKurder Rule 23(b)(3) is a pragmatic one, which is in
NHHSLQJ ZLWK WKH EDVLF REMHFW L Yfeothorelomitted) 5X O H
b. Evidence Regarding Fraudulent Concealment
As noted above, to prove fraudulent concealment, ffaimust first establish that

Defendants took affirmative acts to mislead the class and thereby concealed the alleged
conspiracySeeln re Animation Workers Antitrust Litigl23 F. Supp. 3d at 119A8s the Third
&LUFXLW KDV REVHU YHe&en récdgi@z¥d thdt tpeuedtorOof démzealment by [g
antitrust defendant is a common question, subject to being uniformly resolved on behalf of all

PHPEHUV RI W HinEr®dard Xntitrust Litig.305 F.3d at 160 (citinbp re Flat Glass

Antitrust Litig., 191 F.R.D. 472, 487 (W.D. Pa. 1999)). Similarly, as another court in the Northern

'LVWULFW RI &DOLIRUQLD KDV VWDWHG 3WKH FULWLFDO L

concealed the existence of the alleged conspiracy, which witbte common among the class

PHPEHUV LQ HDEHTHCD V267 F.R.D. aB10 (quotation marks omitted).

The Court agrees that the question of concealment is a common question in the instant
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case. Here, the Plaintiffs have established thateament will turn primarily on common proof
UHJDUGLQJ '"HIHQGDQWVY DFWLRQV UDWKHU WKDQ SUR
3ODLQWLIIVY] DUIJXPHQW WKDW '"HIHQGDQWYV 3PLVOHG W
and Exchange Commis#s (SEC), wherein Defendants claimed to be in compliance with all
DSSOLFDEOH FRRBR&SAC IIMER &), Pi@nfifts have identified a number of
additional specific sources of common proof upon which they will BdgReply at2 8. For
example 3ODLQWLIIV DUJXH WKDW WKH\ ZLOO SUHVHQW FR
meetings to collude on compensation before and after Croner Survey Semts.g.Talge
Reply Decl., Exh. 18 (email fromUH D P : R U N V {HurrbD BeRurcdsathy Mandato to
RWKHU '"HIHQGDQWVY KXPDQ U HaneetibgraHd/stitipg that Wa_Ofdher D
6XUYH\ 3 SUHVHQWY DQ RSSRUWXQLW\ IRU DQ LQWLPDW
30DLQWLIIV DOVR FRQWHQG WKDW Wdédes o toDdDCtURSIO \
HIDPSOH 3ODLQWLIIV FLWH '\Cbde BfBRIhBEY GnduRténg BtidsZ L G H
ZKLFK 30DLQWLIIV FRQWHQG DOO HPSOR\HHV ZHUH UHT
policy is to compete vigorously . . . and to daasall times in compliance with all applicable

DOQWLWUXVW ODbzVvV ~ 7DOJH 5HSO\ '"HFO ([K 30D

DreamWorksf3UHVLGHQW $QQ 'DO\ LQFOXGLQJ WKH IROORZL

code of condk W WR DJUHH ZLWK D FRPSHWLWRU QRW WR KLU
it would, because itwould \RX NQRZ , GRQYfW NQRZ WKDW WKDW |
you know, bring in the best people, you know, and | think that makesllys cempetitive to do
VR ~ 7DOJH 5HSO\ 'HFO ([K

$OQRWKHU VRXUFH RI FRPPRQ SURRI LGHQWLILHG E\
SUHSDUHG E\ 3L[DU DSSDUHQWO\ WR KHOS LWV PDQDJ}
employees abd W W KHLU LQFUHDVHY ~ 7DOJH 5HSO\ '"HFO
WDONLQJ SRLQWYV PHPR IDOVHO\ VWDWHG WKDW BIL[DUT

This evidence focuses on the actions of the Defendants in concealinig¢feel al

conspiracy. Absent class certification, such evidence would be offered repetitively in individu
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trials by individual class member plaintiffs, thus underscoring its nature as common proof.
%HFDXVH 3>W@KHVH DOOHJDWLRGMIRDR SidBwaibaaid DO O |
Antitrust Litig, 305 F.3d at 163, the Court agrees that with respect to the first element of
fraudulent concealment, common questions will predominate over any individual issues.

While Plaintiffs focus on the first elemeritfoaudulent concealment, Defendants instead
focus their efforts on arguing that the second element of fraudulent concealinanPlaintiffs
lacked constructive or actual knowledgeill turn primarily on individualized proof. Opg@t5 6.

In this regardDefendants cite evidence that they argue demonstrates that class members ha
constructive knowledge of the alleged conspiracy, or at least suggests that individualized inq
are necessary to determine whether that is the caseaCpp.

DefendantsDUJXH IRU H[DPSOH WKDW 3VRPH '"HIHQGDQ
WKH VDPH W\SH RI LQIRUPDWLRQ WKDW 30DLQWLIIV FR
HIDPSOHV 'HIHQGDQWYV FLWH D 3L[DU H[HFXWixaf HfsV
SDQ BsRWEK FODXVH EHWZHHQ WKH /XFDV FRPSDQLHV D¢
SRVWHG DV D YLGHR RQ 3&dHTB j&. 28 WHOQDOPQIQYWHRARON
WRZQ KDOO PHHWLQJ ZKHUH 3L[DJHISR (N &BWP R XKD ¥ HDW\
Rl 'LVQH\ HPSOR\HHV " W K#¢hiKdladteRGer Dit 6the s@uRad, Opp. at 5;
/IDQQLQ 'HFO ([K DQG WKDW D ODZ\HU ZKR KDV 3
with all the major animatovVW XGLRV"™ ZDV WROG E\ D '"HIHQGDh&aw W
solicitationDJUHHPHQW 2SS 6LPLODUO\ DV QRWHG DERY
FODVV PHPEHUY DUH DOVR PHPEHUV RI XQLRQV KL
Defendants also cite examples of Internet postings that could demonstrate constructive knov
which ' HIHQGD QWYV F Kjwhlibsawhiedts hblouD Apgodch agreemenbeforethe DOJ
LQYHVWLIJDWLRQ ~ 2SS DW H P S stddevhients inQude @ RAAS Qdin®ent
E\ 3&* *X\" RQ WKH $QLPDWLRQ *XLOGYV EORJ WKDW 3, N
have made an unofficial agreement not to poach employees (something that would drive wag

up). It stands to reason they hayd&* QH VHYHUDO VWHSV IXUWKHU ~ /DQ
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AtKRXJK WKH &RXUW OLPLWYV LWV FRQVLGHUDWLRQ
extent necessary to determine whether class certification is approfrnagen 133 S.Ct. at 1195,
WKH &RXUW QRWHYVY WKDW 30DLQWLIIYcDtndtigleWKDW "HII
interpretations. For example, the video Pixar referencesuites] to delete théanti-poach”
statementhree months later and reposted to the Pixar netv@a#Klaidman Decl. § 7The fact
that Pixar edited the video to delete the discussion okafititation agreements could be
interpreted as an affirmative act of concealmbtdreover,the record does not appear to contain
evidence that any class mber actually viewed the unedited vid&milarly, the citation
GHVFULELQJ ZKDW 32DVUPBK E® I&HON R XHBEARUWHG WR KDYH
anonymous blog post, dated four years after the town hall meeting occurred. Lannin Decl.,
Exh. 26.

Moreover,aFRPPRQ WKUHDG WKURXJK PXFK RI '"HIHQGD(
that it isgeneralizecevidence applicable to wide swathsloé class, rather than evidence truly
specific to individual classiembers. For example, the cited blog posts would have been availa
to the entire class after the date of posting; information circulated through unions would have
DYDLODEOH WR 3SWKRXVDQGV™ RI FODVV PHPEH U VendarksH
UHO\ ZRXOG KDYH DIIHFWHG 3KXQGUHGV™ RI FODVV PHP
alleged to have worked with hundreds of individuals; and the Pixar video was widely availabl
3L[DU FODVV PHPEHUV RQ 3L[DUYV QHWZRUN

*LYHQ WKDW FRQVWUXFWLYH NQRZOHGJH UHTXLUH
that ZRXOG H[FLWH WKH LQT XL USorrariCdgpHvD MiRUQOEO(H. SSAGE8V
F.2d 499, B4 (9th Cir. 1988), whether the common evidence that Defendants put ogbrtion
RI ZKLFK "HIHQGDQWY GHVFULEH DV GHPRQVWUDWLQJ 3
blogs, town hall meetings, andRDL OV ~ 22Ss8oulD kéve put the claes notice is
amenable to classwide determinati8ee In re Monumental Life Ins. C865 F.3d 408, 421 (5th
Cir. 2004) (holding, in evaluating whether to certify a proposed Rule 23(b)(2) class, that the ¢

KDG QR GLIILFXOW\ FR Q Mo GdrepiowdedMistrlktiMeMatiebUs &nhQsBus
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WKDW FDQ EH GHFLGHG RQ D FODVVZLGH EDVLV®™ ZKHUH F

widespread publicity of facts constituting injurimilarly, whether this evidence was sufficient

totrigger PDLQWLIIVY] GXW\ WR GLOLJHQWO\ LQYHVWLJDWH

N K

SeeConmar 858 F.2d at 5043 7KH UHTXLUHPHQW RI GLOLJHQFH LV RQ(

IDFWV H[LVW WKDW ZRXOG H[FLWH WKH LQTXLU\ RI D UHD"

Altho XJK PXFK RI '"HIHQGDQWVY HYLGHQFH LV WKXV F

R P

elements of fraudulent concealment will be amenable to classwide resolution, Defendants also ci

evidence in the form of emails to and from class members refereartirgplicitationagreements.

For example, Defendants cite an email in which a Disney employee informed a Pixar recruitgr the

KH KDG EHHQ WROG RI D *pKDQGVKDNH DJUHHPHQWY EHW.:

WDOHQW ~ /DQQLQ 'HFOendapts citeGalYahad Bridupa emkill apparently sent to a

list including named Plaintiff Nitsch, that referenced an agreement between Defendants and
SKRZ LOOHJDO LV WKLV" o gatt,itsehFdenies(rekollection of receiving

theYahoo Groups-enail. Talge Reply Decl., Exh. 7 at 1143. Defendants contend that these

types of emails demonstrate constructive, if not actual, knowledge by the individuals involved.

It is true that some emails identified by Defendants representinthvedualized evidence
than the blog posts, town hall meetings, and group emails upon which Defendants also rely.
limited individualized evidence may warrant inquiries as to whether particular class memberg
constructive or actual knowledge, oreesised appropriate diligence if required to do so. As
Plaintiffs point out, however, the number of class members for whom Defendants identify sug
HYLGHQFH LV VPDOO E\ 3ODLQWLIIVY FRXQW DSSURJ[LH
members), dgste the fact that evidence such as the proffered emails between class member
'"HIHQGDQWY DUH SUHVXPDEO\ ZLWKLQ '"HIHQGD Q¥VheF R
SUHFLVH VRXUFH RI 3ODLQWLIIVY HVWLP Bcdtd] b& lis roughyG L
comparable to the approximately 40 individual class members identified by name in the
GHFODUDWLRQV VXEPLWWHG ZLWK "HIHQGDQWVY 2SSRV

In light of the substantial common evidence otherwise at issue with regard todhd se
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elemant of fraudulent concealment, the Court concludes that the relatively small number of
individual inquiries which might be required do not defeat predomin&en re Linerboard
Antitrust Litig, 305 F.3d at 161 n3lL QRWLQJ WKDW 3edRvighBiQilatF R X U W
circumstances have certified class status with the expectation that individual questions concg
IUDXGXOHQW FRQFHDOPHQW FDQ EH UHVROYHG DW D O
GHVSLWH QDPHG SODLVHLEZIV WINXWHR ROKDVWK U R/P HW K L
Conseco Life Ins. Co. LifeTrend Ins. Sales & Mktg. Li#g0 F.R.D. 521, 530.8(N.D. Cal.
S&RXUWYVY KDYH KHOG KRZHYHU WKDW LQGLYLGXD
not EDU FHUWLILFDWLRQ ZKHUH WKHUH LV RWKHYUZLVH D
$Vv D ILQDO PDWWHU '"HIHQGDQWY DUJXH WKDW 3D |
[defendant] will not be entitled to litigate its . . . defenses to individudl &la&/y = 2SS DW
Dukes 564 U.S. at 367) (alteratisin original)**However 'HIHQGDQWVY FRQFHU
'"HIHQGDQWVY DELOLW\ WR OLWLJDWH GHIHQVHV LV PLV
deny Defendants the ability to raiselividualized statute of limitations defenses, should the

evidence indicate that the question must be resolved separately as to particular class membq

that regard, Plaintiffs propose that such issues, which will likely be small in number, would be

manageably addressed in individualized proceedings at a later phase of the casé&l.8s the

13 Defendants conterttiat this case is akin ®ackhauf 2015 WL 4776427, at *185, where this
Court found that certification of a class was improper, in part, because of the predominance
individualized inquiries as to whether individual plaintiffs impliedonsented tinterception of
WKHLU WH[W PHVVDJHV BatkirhQi&imagposiefolaHl€aktDi FeldsdRK) First
in BackhautWKH SODLQWLIIV GLG QRW RIIHU DQ\ Uhdtths me€dvidt
individualized inquiriesnto the statutory consent defense under the Wiretapwaetld render the
case unmanageabld. at *15. Second, and more importantly, the statutory defense at issue in
Backhautrequired a determination of the presence or absence of actual consébnstructive
consentld. at S3&RQVHQW PD\ EH H[SOLFLW RU LPSOLHG E)
FRQV WU XF W)(dyubtafiodR @afks Qrivitted). As a result, the inquirdactkhautwas
necessarily individualized because it focused on the preseabsence adctualconsent of each
class member, not on whettiee defendantould demonstrate some form of constructive conse
SeeldHerebycontrast HIHQGDQWVY SURRI LV ODUJHO\ GLUHFW
“"HIHQGDQWVT DuKeR WHDSNOSIRFHOB G HIHQVHYV™ ZLWK 3GHIHQV
the quoted language from the statutory context in which it was r@gugbe.at 2 (quotindukes
564 U.S. at 367No such statutory defenses are at issue here.
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6XSUHPH &RXUW KDV QRWHG FHUWLILFDWLRQ PD\ EH S
SHFXOLDU WR VRPH LQGLYLGXDO FODV \ely HsbBHAGAMSINE.LvO (
Bouaphakep136 S. Ct1036,1045(2016)(quotation marks omitted¥ee alsdn re Linerboard
Antitrust Litig. ) G DW H[SODLQLQJ WKDW 3LQGLYLGXD(
may be adjudicated in the same faRI DQG DW WKH VDPH WLPH DV LQGQ
Court agrees that any such issues unique to particular class members may be handled in a 1
similar to that used when individualized damages inquiries arise in class action proceszings.
Jimenew. Allstate Ins. C9.765 F.3dL161,1168(9th Cir. 2014)affirming certification of a class

ZKHUH 3SWKH GLVWULFW FRXUW ZDV FDUHIXO WR SUHVH
individualized defense it might have at the damages phas¢Hof '{URFHHGLQJ”

In summary, as noted above, the overwhelming majority of the evidence upon which

Plaintiffs will rely to show concealment is common proof. Similarly, much of the evidence upg
which Defendants will rely with regard to constructive knowledggommon proof as well.
Taken as a whole, the record indicates that common issues will predominate as to fraudulen
concealment. The potential for a small number of individualized inquiries concerning affirmat
defenses with regard to some class mefibe€E RHVY QRW DOWHU WKH &RXUW
issues will predominat&ee Camerqrb47 F.2d at 478.

6. Arbitration and Release of Claims Agreements

'"HIHQGDQWY DOVR DUJXH WKDW 3LQGLYLGXDOL]JHG
andarbtuDWLRQ DJUHHPHQWY HQWHUHG E\ FODVV PHPEHU
estimate that approximately 1,300 Pixar and Lucasfilm employees were memberslighthe
Techsettlement class, and have released claims against the Disney DefebeeDpg. at 10;

SAC 1 196. Defendants also contend that a substantial number of class members have ente
arbitration agreements with DreamWorks or the Sony Defendas@sHIHQ G D QW V&t % X
and that some class members have signed releasestagaticular Defendants in connection
with severance agreemen®eeOpp. at 10 & n.11. In total, Defendants estimate that at least 5,(

class members are subject to at least one such agreement or retebBEQ G D QW V&t 5 X S §
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However as noted ative, the Sony Defendarftavereached a settlement with Plaintiffs.
SeeECF No0.273. The Sony Defendants estimate that ovetQlod their employeesvere subject

to an arbitration agreement and over 45€heir employeesvere subject to a releaséclaims

agreementSeeECF No. 239 6ROORZ '"HFO °° $V D UHVXOW RI

settlement, thosarbitration or release of clainagreements are no longer at issue.

Although the Court considers the existence of arbitration agreements and releases in
GHWHUPLQLQJ ZKHWKHU FHUWLILFDWLRQ LV DSSURSUL
may have signed arbitration agreements or released claims agairst@améidoes not bar class

FHUWL I IHermeYs, 2RAG.R.Dat681. While many class members may have signed

D W

arbitration and release of claims agreements, the Court concludes that in the instant case these

agreements do not raise the type of individealissues that would preclude class certification.

6SHFLILFDOO\ MRLQW DQG VHYHUDO OLREdS® LW\ GHIH

agreements will significantly complicate resolution of the major issues of liability in thisQeese.
In re Animation Virkers Antitrust Litig, 123 F. Supp. 3dt 1207 (noting that the antitrust laws
impose joint and several liability as among coconspirators). In contrast to acefghelant case,
joint and several liability among Defendants here means that a class nveinobeas signed a
release against one Defendant is not precluded from pursuing this action against the other
Defendants. As a result, the existence of releases appears to relate primarily to allocation of
liability among Defendants, as opposed to liapitif the Defendants to the class.

Similarly, arbitration agreements are unlikely to preclude class members from proceeq
with their claims against other Defendaimtghe instant casé\s noted abovegs a result othe
6RQ\ '"HIHQGDQWYVY W\bikSWs thel dhiy Qaféndadtistill Bsserting arbitration
DJUHHPHQWY 7KH &RXUW KDV DOUHDG\ UXOHG WKDW '{

Plaintiff Nitschdoesnot precludénis claims against other DefendafhtSee In re Animation

1> DreamWorks does not appearcuntend that the arbitration clauses in its other employment

agreements differ materially from the Nitsch agreement. A declaration from Dan Satterthwaitg

'"UHDP:RUNVY +HDG RI +XPDQ 5HVRXUFHV VWDWHYV WKD
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Workers Antitrust.itig., 100 F. Supp. 3d 85867, 87QN.D. Cal. 2015)Indeed, DreamWorks

LWVHOI DSSDUHQWO\ UHFRJQL]J]HVY WKDW LWV DUELWUDWL|

claims from proceedinggainst other Defendantgiven that DreamWorks did nptirsue
arbitrationwith Nitscheven after the Court ruled that Nitsch must arbitrate his claims against
DreamWorks based on his employment at DreamW{r&seMay 6 Trans. at 11:1#2:1.

This case is therefore distinguishable frbazano v. AT&T Wireless Servs., |fa04 F.3d
718, 728 (9th Cir. 2007), whichdlendants cite in support of their argument that arbitration
agreements raise individual issuleat defeat predominanck Lozang the Ninth Circuit affirmed
denial of certification based irapgt on issues relating to the widespread existence of aidnitrat

agreements between class members and the defeltlasnilike this case, howeverpzano

involved a single defendant, meaning that a valid arbitration agreement with that defendant Woul

potentially preclude each class member subject to the arbitegi@ement from proceeding in
court.Seed. at 722.As noted above, that is not the case with the DreamWorks arbitration
agreemenbecause there is joint and several liability amongst the multiple Defendants in the
instant caseSecond, the claims inozanowould have required the court to determine whether tf
arbitration clause at issue was unconscionable under the laws of all fifty ktas§.28 37 KH
GLVWULFW FRXUW WKHUHIRUH GHWHUPLQHG WKDW SUH
seek arbitration of the class would necessitate a-btattate review of contract conscionability
M X ULV S U X&ddeh Edinplexity is present here

The Court concludes that the existence of the arbitration and release of claims agreen
raised by Defendants do ndtangehe fact that common issues will predominate in this case. T}
the extent the releases frdtigh-Techand individual employment agements preclude recovery
by a particular class member against a particular Defendant, those damages allocation issug

be resolved during individualized damages proceedings at a later phase, together with any

between 2003 and 201VLJQHG D JU H sIrRildr@lsvsesZ L &WK1IR -14 15.
18 Nitsch also has claims against DreamWdsised on his employment at Sohyre Animation
Workers Antitrust Litig.100 F. Supp. 3d at 865.
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individualized issues that remain concegfraudulent concealmerit re Linerboard Antitrust
Litig., 305 F.3d at 163%ee also Levya v Medliiedus., Inc, 716 E3d 51Q 513(9th Cir 2013)
3,Q WKLV FLUFXLW KRZHYHU GDPDJH FDOFXODWLRQV
marks omited).
7. Conclusion Regarding Predominance
7KH &RXUWYV DQDO\VLYVY VKRZV WKDW FRPPRQ LVVX
LVVXHV ,PSRUWDQWO\ WKH &RXUWYV DQDO\VLV RISsd&H
Butler, 727 F.3d at 801. Thgualitative assessment includes some analysis into how this case
should it proceed to trial, would actually be litigat8ee In re New Motoy$22 F.3d at 20
38QGHU WKH SUHGRPLQDQFH LQTXLU\ D GLVWULFW FRX
spedfic issues will play out in order to determine whether common or individual issues
SUHGRPLQDWH LQ D JLYHQ FDVH ~ TXRWDWLRQ PDUNYV
As such, the Court notes that there is no dispute that antitrust violation can be shown
exclusively evidencéhat is common to the entire class for the reasons discussed above. The
further finds that antitrust violation is likely to be a central, disputed issue at summary judgmsg
and at trial See In re Static Random Access Memory (SRAM) Antitrust RégF.R.D. 603, 611
1"' &DO 330DLQWLIIV QHHG QRW VKRZ WKDW WKH
W KH F O DL FHixing,@sé&s|ebirtd repeatedly have held that the existence of the conspira
the predominant issue and warrantdifieation even where significant individual issues are
SUHVHQW fThomaX & Wdntad Rodmakers, Inc. v. Newport Adhesives & Composites,
209 F.R.D. 159, 167 (C.D. Cal. 20028&e6 Newberg on Class Actionsl®.25 (4th ed. 2002)
3> & @ R RabiRy)ssDdes such as conspiracy or monopolization have, almost invariably, be
KHOG WR SUHGRPLQDWH RYHU LQGLYLG X DréddraV Rrxckce and
Procedure § G HG 3> @ KHW ket isla doRQovi GdstibD that is
WKRXJKW WR SUHGRPLQDWH Rd.KCordesVE Kl BINLSEMNX MA.GQ W
Edwards & Sons, Inc. ) G G &LU 3(YHQ LI WKH GL

the issue of injuryn-fact presents individuajuestions, however, it does not necessarily follow
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that they predominate over common ones and that class action treatment is therefore
XQZDUUDQWHG ° $V D UHVXOW WKH YROXPLQRXV FOD
of a finding that commn questions predominate.

In addition to concluding that common questions will predominate with respect to the

VvV

central element of antitrust violation, the Court, having conducted a rigorous analysis, also finds

that common questions will predominate ovetividual questions with respect to antitrust impad
The extensive documentary evidence suggests that Defendants maintained a formal wage s
andusedinternal equityas a factor in determining compensatidhis suggests that the anti
solicitation agreements and collusion over compensation policies had a structural impact on
PHPEHUVY FRPSHQVDWLRQ )XUWKHUPRUH WKH &RXUW
reports, concludes that Plaintitigve presented a methodology that supports a finding that
Plaintiffs will useevidence common to the classdemonstratantitrust impact. Additionally, the
Court finds that Plaintiffs have set forth a methodology for calculating damages on a classwig
basis.

Finally, the Court concludes that common evidence will predominate the fraudulent
concealment analysis. Any individual issues that arise with respect to fraudulent concealmen
arbitration and release of claims agreements, will be outweighee lmpthmon issues and
classwide evidence that will predominate at trial.

C. Rule 23(b)(3): Superiority

5X0OH E DOVR WHVWYV ZKHWKHU 3D FODVYV DFWL
IDLUO\ DQG HIILFLHQWO\ DGMXG L F IPVWR(B)(B) WHKddr RuReQIbUR, Y
the Court must consider four nexclusive factors in evaluating whether a class action is a
superior method of adjudicatinODLQWLIIVY FODLPV WKH LQWHUH
individually controlling the prosetion or defense of separate actions; (2) the extent and natur
any litigation concerning the controversy already commenced by or against the class; (3) the
desirability of concentrating the litigation of the claims in the particular forum; and (4) the

difficulties likely to be encountered in the management of a class aZirwer, 253 F.3d at 1194

76
Case N014-CV-04062LHK
ORDERGRANTING-IN-PART AND DENYING-IN-3$57 3/$,17,MOT. FOR CLASS CERTIFICATON

—

ruct

clas

le

t, or

RQ
H L

1V \

b of




United States District Court
Northern District of California

© 00 N o o b~ wWw N P

N T N R N T N T O T T N T N T T T o e T e S
0o N o o A WO N BRP O O 0O N o A W DN - O

Case 5:14-cv-04062-LHK Document 289 Filed 05/25/16 Page 77 of 80

92.
3ODLQWLIIV DUJXH WKDW 33>J@LYHQ WKH DEXQGDQH

PHPEHUV WR SURFHHG LQGLYLGXD O O \oftdaRsXvihGhePsHrkHsSuedP X

DQG HYLGHQFH ¢  6iRMTech 985 F. SEppV\2d gt 1228). Although Defendants

challenge superiorityseeMay 6 Trans. at 49:189, Defendants raise the same arguments against

superiority as they do against poatinance, namely, that trial will be overwhelmed by individuaj
issuesSee generallPpp.; May 6 Trans. at 49: 9. The Court has already rejected each of
'"HIHQ G D QW V [Sé&e3upXFeLtioriivia.

7TKH QDWXUH RI '"HIHQGD QW YV 1 aby@@khéld&sir&bltitiaf D U F K L
concentrating the litigation in one proceeding weigh heavily in favor of finding that class
treatment is superior to other methods of adjudication. Thus the Court finds that Plaintiffs ha
satisfied the superiority requirement.

D. Relation Back of Claims for 20012003
J)LQDOO\ '"HIHQGDQWYVY FKDOOHQJH WKH FODVV GHIL

QJ

QL

improper expansion of the class alleged in the SAC. Opp. at 11. Specifically, the SAC alleges a

FODVV FRQVLVWLQIRRINHSGH DWRDY\2ZMRPH IURP WR WK

H

SAC 1195. In the Motion, however, Plaintiffs seek to include Pixar and Lucasfilm class members

beginning in 2002 three years earlier than the claims in the SAC. Mot. at v. Similarly, Pigainti
seek to include DreamWorks class members beginning in22008 year earlier than the claims
in the SAC.Id. Defendants contend that the claims for 280D3 are timéarred and would not
relate back to the original complaint in the instant actionDRIQWLIIVY ORWLRQ ZH
request to amend the SAC under Federal Rule of Civil Procedure 15(c)(1)(C). Opp. at 12.

UH

Plaintiffs respond that the class definition was updated due to discovery disclosing when

each Defendant joined the alleged conspiraoad that Defendants suffered no prejudice thereby.

Reply at 78. Plaintiffs additionallynote thatwhile theirrevisedclass definition for claims against
Pixar, Lucasfilm, and DreamWorks begins earlier than the 2004 date originally alleged, the c
definition for claims against Blue Sky afavo Pic(ImageMovers Digitglnow begins later, in
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2005 and 2007, respectively, as a result of discovdtlyough Plaintiffs maintain that an
amended complaint is unnecessary to expand a class defiRi@amtjf | V 6 X S&& 2, & the
KHDULQJ RQ 30O0DLQWLIIVY] ORWLRQ IRU &0DVV &HUWLILH
leave to amend if necessary. May 6 Trans. at 823

As Plaintiffs note, courts have reached varying conclusions as to whettestansive

modification to a class definition requires formal amendment of the comi8aat.e.gin re

Cathode Ray Tube (CRT) Antitrust Lifi§08 F.R.D. 606, 620 (N.D. Cal. July 8, 2015) (collecting

cases). Regardless of whether formal amendmengusreel in every case, however, it is the
appropriate course of action with regard to the addition of claims for2003 in this casélhe
addition of several new years of claims and class members through a revised class definition
particularly concerning here because any such claims from2003 are undisputedly time
barred absent a plausible allegation of fraudulent concealPlddt. Q WL IV fatXSS % U
330DLQWLIIV DJUHH WKDW WKH F Q@8 P.Var Linke@Qrizy absert P E

IUDXGXOHQW FRQFHDOPHQW - '"HIHQGDQWY FRQWHQG
allegations specific to the 20@003 tire period capable of sustaining those new claims. May §
Trans. at 42:2243:6. The Court similarly has not located such specific allegations in the SAC,
and Plaintiffs did not identify any at the hearigge generallsAC; May 6 Trans.

Because Plaintiffs have attempted to add claims from withod first amending
the complaint '"HIHQGDQWY KDYH KDG QR RSSRUWXQLW\ WR W
of fraudulent concealment as to 262003. In these circurtences, fairness requires that
Plaintiffs first seek leave to amend their complaint before the Court will p€ @D LQW L1V
proposecdexpansion of the claim$loreover, in the instant case, fairness particularly requires
amendment of the complaint because Plainfdffeposed modificationesulsin a substantial
expansion of liabilityPlaintiffs do not disputéhat the additional three years account for roughly
one WKLUG R 30 BamgasbéeMdy 6ATRNE.iC13:18 4; 52:2563:2.

JRU WKHVH UHDVRQV WKH &RXUW '(1,(6 ZLWKRXW §

seekgo certify a class including claims prior to 2004. Plaintiffs may seek leave to amend thei
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complaint to include claims for 20@2003. The Court notes, however, that leave to amend neg|
not be granted wheteere is3 X QG XH GHOD\ EDG | DddN teRaut ¢bthé©rmovamr,|
repeated failure to cure deficiencies by amendments previously allowed, undue prejudice to {
RSSRVLQJ SDUW\ E\ YLUWXH RI DOORZDQFH R YeHddinger, H
Inc. v. BMG Music Publ’g, 512 F.3db22, 532 (9th Cir. 2008p(otingFoman v. Davis371 U.S.
178, 182 (1962))n addition to addressing the statute of limitations Bochanfactors,3OD L Q V]
motion must alsset RUWK WKH EDVLV IRU 3ODLQWLIIVY FODLP \
back.See In re Syntex Corp. Sec. Liti@s F.3d 922, 935 (9th Cir. 1996) (explaining factors for

relation back).

V. CONCLUSION

For the reasons set forth above, the Court finds that Plain&iffs satisfied all of the
requirement®f Rule 23(a) of the Federal Rules of Civil Procedure, as well as the requirement
Rule 23(b)(3). However, the Court finds that Plaintiffs have not shown that it would be
appropriate to amend the class definitionniclude claims for 2002003. Accordingly, the Court
*5$176 30DLQWLIIVY] ORWLRQ IRU &0DVV &HUWLILFDWLR

All animation and visual effects employees employed by defendants
in the United States who held any of the jobs listedshenfelter
Reply Report Amended Appendix C during the following time
periods: Pixar (200£010), Lucasfiim Ltd., LLC (2004£010),
DreamWorks Animation SKG, Inc. (20G2010), The Walt Disney
Company (20042010), Sony Pictures Animation, Inc. and Sony
Pictures Imageworks, Inc. (20G2010), Blue Sky Studios, Inc.
(20052010) and Two Pic MC LLC f/k/a ImageMovers Digital LLC
(20072010). Excluded from the Class are senior executives,
members of the board of directors, and persons employed to perform
office opeations or administrative tasks.

7KH &RXUW '"(1,(6 :,7+287 35(-8',&( 3ODLQWLIIVYT ORWLRAQ
members who worked at Pixar and Lucasfilm in 288003 and as to class members who worke
at DreamWorks in 2003. The Court appointeed PlaintiffsRobert A. Nitsch, Jr., Georgia Cano
and David Wentwortlas Class Representatives. The Court appoints as class counsel Daniel A
Small of Cohen Milstein Sellers & Toll PLLC, Marc M. Seltzer of Susman Godfrey L.L.P., and

Steve W. Berman dflagens Berman Sobol Shapiro LLP, along with their respective firms.
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IT 1S SO ORDERED.

Dated:May 25, 2016 : H_ !

LucY & KOH
United States District Judge
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